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In the District Court of the United States, North- 
ern Division, Southern District of California 


Civil Action, No. 1162-ND 


SUNLAND INDUSTRIES, INC., a Corporation, 


Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT TO RECOVER INTERNAL 
REVENUE TAXES 


The above-named Plaintiff for its complaint al- 
leges as follows: 


1. Plaintiff, Sunland Industries, Inc., is, and at 
all times material hereto has been, a corporation 
duly organized and existing under the laws of the 
State of California, maintaining its principal office 
at Fresno, Fresno County, California. 


2. Upon information and belief, on or about the 
Ist day of January, 1943, Harold A. Berliner be- 
came the duly appointed and qualified Collector of 
Internal Revenue of the United States for the First 
District of California and continued to act as such 
until on or about March 31, 1945, at which time he 
ceased to hold the office of Collector of Internal 
Revenue of the United States for the First District 
ot Caliionn ia. 
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3. Upon information and belief, on or about 
the 14th day of May, 1945, James G. Smyth became 
the duly appointed and [2*] qualified Collector of 
Internal Revenue of the United States for the First 
District of California, and continued to act as such 
until] on or about the 27th day of September, 1951, 
at which time he was removed from office. 


4. On or about March 15, 1944, Plaintiff filed, 
in the office of the Collector of Internal Revenue 
of the United States for the First District of Cali- 
fornia its excess profits tax return for the year 
1943, showing the total amount of its excess profits 
tax for said year as $193,238.42. 


fr 


5. Thereafter as the result of audit by the 
Bureau of Internal Revenue the total excess profits 
tax hability of Plaintiff for said year was deter- 
mined to be $194,881.09. 


6. Plaintiff, on or ahout the following dates, 
made the following payments totaling $129,469.76 
on its excess profits tax lability for 1943 to the 
Collector of Internal Revenue for the First District 
of California: March 15, 1944—$32,367.44; June 12. 
1944— $32,367.44; September 14, 1944—$32,367.44; 
December 12, 1944—$32,367.44. 


7. Prior to December 14, 1949, the only payment 
of excess profits taxes for 1943 made by Plaintiff 
in addition to those set forth in paragraph 6 was 
the sum of $1,318.28 which was paid to the Collector 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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of Internal Revenue for the First District of Cali- 
fornia on or about September 10, 1948. 


8. On December 14, 1949, Plaintiff paid to the 
Collector of Internal Revenue for the First Dis- 
trict of California the sum of $78,130.71, constitut- 
ing payment of $58,089.75 excess profits tax hability 
for 1943 and $20,040.96 interest accrued under Sec- 
tion 294 of the Internal Revenue Code. [26 U.S.C. 
Section 294, | 


9. On December 23, 1949, Plaintiff duly filed 
with the Collector of Internal Revenue for the Fist 
District of [8] California a refund claim for excess 
profits taxes paid in respect of the calendar year 
1943 in the amount of $78,130.71 with interest on 
the grounds that such tax and interest was paid 
after the expiration of the period of lmitation 
properly appheable thereto. [Internal Revenue 
Code Section 3770 (a) (2), 26 U.S.C. Section 
3770 (a) (2).] A full, trne and correct copy of said 
claim for refund is attached hereto as ‘Exhibit A”’ 
and is incorporated hy reference herein the same 
as though set forth in full. This claim was rejected 
by the Commissioner of Internal Revenue on or 
after May 11, 1950, and Plaintiff was notified by 
registered mail on or after said date. The facts set 
forth in paragraphs 4, 8, 12, 18, 14, 15, 16, 17, 18, 
19 and 20 were set forth in said refund claim as the 
eround thereof. 


10. Inasmuch as all Collectors to whom all of 
Plaintiff’s payments of 1943 excess profits taxes 
and interest were made are out of office, this suit 
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is brought against the defendant, United States of 
America, pursuant to Title 28, United States Code, 
Section 1346. 


11. This action arises under the laws of the 
United States providing for internal revenue, as 
hereinafter more fully appears. 


12. While the total amount of excess profits tax 
hability of Plaintiff for 1943 shown on its return 
as described in paragraph 4 above was $193,238.42, 
Plaintiff paid only the total sum of $129,469.76 
prior to audit by the Bureau of Internal Revenue 
because on line 17 of said return opposite the eap- 
tion ‘‘Amount deferred by reason of the application 
of Section 710 (a) (5) (relating to abnormality un- 
der Section 722) (attach schedule)’’ Plaintiff en- 
tered this statement, ‘‘In accordance with claim on 
file 1942,”’ and the sum of $63,768.68, [4] which said 
sum was deducted from the total amount of excess 
profits tax set forth on said return as stated in 
paragraph 4 above. Attached hereto as ‘Exhibit 
B,”’ for convenient reference only, is a full, true 
and correct copy of Section 710 (a) (5) of the 
Tnternal Revenue Code. [26 U.S.C. 710 (a) (5).] 
Attached hereto as ‘‘Exhibit C,’’ for convenient 
reference only, is a full, true and correct copy of 
Reeulations 112, Section 35.710-5, promulgated by 
the Commissioner of Internal Revenue, approved 
hy the Secretary and in effect at the time Plaintiff 
filed its 1943 excess profits tax return. 


13. Plaintiff did not file with its return an appli- 
eation for relief under Section 722 of the Internal 
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Revenue Code for the year 1943, nor was any ex- 
planatory schedule attached to said return, nor did 
taxpayer file such application for relief at any time 
during 1944 and no application was filed until ou 
or about March 9, 1946. 


14. Neither the excess profits tax return for 
1943 nor any schedules or other documents attached 
thereto ox filed therewith set. forth under oath each 
ground under Section 722 upon which the claim 
for relief was based nor facts sufficient to apprise 
the Commissioner of the exact basis thereof nor to 
establish eligibility for rehef nor to establish the 
amount of constructive average base period net 
income claimed or the amount of tax reduction 
claimed by the use of Section 722. 


15. Plaintiff was deemed not to have claimed 
the benefits of Section 722 of the Interna] Revenue 
Code on its return for the year 1943 and was not 
entitled to deferment of any portion of its excess 
profits tax for said year under Section 710 (a) (5) 
of the Internal Revenue Code. [26 U.S.C. 710 
(a) (5).] 

16. Subsequent to the filing of said excess profits 
tax return and prior to March 15, 1947, Plaintiff 
entered into an agreement, the exact date of which 
is unknown to [5] Plaintiff, with the Commissioner 
of Internal Revenue extending the period within 
which additional excess profits taxes for said year 
could be assessed to and including June 30, 1949, 
which said agreement further provided to the effect 
that the period within which claims for refund 
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could be filed by Plaintiff for excess profits taxes 
paid with respect to said year would expire on 
December 31, 1949. No other agreement further 
extending said period was ever entered into by 
Plaintiff. | 


17. The Collector of Internal Revenue for the 
First District of California made the following 
assessments of Plaintiff’s excess profits taxes for 
the year 1943: $129,469.74 assessed on or about 
March 15, 1944, under original account Number 
400824; $1,100.59 assessed on or about August 20, 
1948, under Additional Account Number 529048. 
At no time prior to July 1, 1949, was any portion 
of the amount of excess profits tax for the year 
1943 in excess of the sum of $130,570.33 assessed 
nor were any proceedings for the collection thereof 
instituted or prosecuted. 


18. Together with the payments described in 
paragraph 8, Plaintiff filed an amended excess 
profits tax return for the year 1943 to which was 
attached the following statement: 


‘By filing these amended returns and paying the 
tax shown thereon, and interest computed thereon, 
taxpayer does not intend and shall not be deemed 
to waive any claims it may have which would re- 
sult in a reduction of such tax and/or interest, or 
any portion thereof, nor any defenses to the assess- 
ment or collection of said taxes and/or interest, or 
any portion thereof, and taxpayer expressly re- 
serves the right to file and prosecute claims for 
refund for all or any portion [6] of said tax or 
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interest, based on any and all available grounds, 
including the Statute of Limitations.’’ 


19. The Application for Relief under Section 
722 (on Treasury Department Form 991) which 
had been filed for the year 1942 and which was 
referred to in the 1943 excess profits tax return of 
Plaintiff claimed a constructive average base period 
net income of $82,229.48. The excess profits credit 
based on the constructive average base period net 
income claimed by Plaintiff in said application is 
$78,118.00 and Plaintiff’s excess profits tax hability 
for 1943 computed by using said credit instead of 
the actual excess profits credit is not less than 
$156,113.06. Based upon Plaintiff’s Application for 
Relief under Section 722 which had been filed for 
the year 1942, Plaintiff was entitled to deferment 
of 1943 excess profits tax of not in excess of 
$12,793.45. 


20. The Application for Relief under Section 
722 (on Treasury Department Form 991) which was 
filed for the year 1943 on or about March 9, 1946, 
claimed a constructive average base period net in- 
come of $90,201.74. The excess profits credit based 
on the constructive average base period net income 
claimed by Plaintiff in said application is $85,691.65 
and Plaintiff’s excess profits tax liability for 1943 
computed by using said credit instead of the actual 
excess profits credit is not less than $149,386.77. 
Based upon Plaintiff’s Application for Relief under 
Section 722 which was filed for the year 1943, 
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Plaintitf was entitled to deferment of 1943 excess 
profits tax of not in excess of $15,013.18. 


21. The entire amout of Plaintiff’s excess profits 
tax for the year 1943 remaining unpaid as of July 
1, 1949, to wit $58,089.75, did not constitute an 
amount of tax [7] remaining unpaid pursuant to 
Section 710(a)(5) of the Internal Revenue Code, 
[26 U. S. C. Section 710(a)(5)] but, on the con- 
trary, constituted a portion of the amount of tax 
shown by the taxpayer to be payable on Plaintiff’s 
1943 excess profits tax return. Such amount together 
with interest in the sum of $20,040.96 was assessed 
and paid after the expiration of the period of limi- 
tation properly applicable thereto [26 U. 8. C. 
275(a) and 26 U.S. C. 276(b)] and constituted an 
overpayment to the refund to which Plaintiff is 
entitled, together with interest thereon from Decem- 
ber 14, 1949, the date of payment. Said payment 
further constitutes a payment of internal revenue 
taxes which have been erroneously and illegally 
assessed and collected. No part of said amount or 
amounts has heretofore been paid or credited to 
Piaintitt. 

Wherefore, Plaintiff demands judgment against 
defendant in the sum of $78,130.71, with interest 
thereon allowable under the statute, together with 
the costs and disbursements of this action. 

KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
A member of the firm. 
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CROSSLAND & CROSSLAND, 


By /s/ WILLIAM C. CROSSLAND, 
A member of the firm. 
Attorneys for Plaintiff. 
Duly authorized. 


[Endorsed]: Filed May 1, 1952. [8] 


[Title of District Court and Cause.] 


ANSWER 


Comes Now the defendant United States of Amer- 
ica and by way of answer to the complaint on file 
herein, admits, denies and alleges as follows: 


ile 

Admits the allegations contained in Paragraph I 
of the complaint. 

IT. 

Admits the allegations contained in Paragraph IT 
of the complaint. 

Ibu, 

Admits the allegations contained in Paragraph 
IIt of the complaint. 

IV. 

Denies the allegations contained in Paragraph TV 
of the complaint, except it is admitted that plaintiff 
filed its excess profits tax [82] return for the year 
1943 with the Collector of Internal Revenue for the 
First Collection District of California; said return 
showed a total excess profits tax of $193,238.42 and 
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a deferment under Section 710(a)-5 ‘‘in accordance 
witn claim on file 1942’ of $63,768.68. The total tax 
due on said return was $129,469.74. 


V. 

Denies the allegations contained in Paragraph V 
of the Complaint, except it is admitted that as a re- 
sult of audit the total excess profits liability for said 
year was determined to be $194,881.09, of which 
$64,310.76 was deferred by reason of application of 
Section 710(a)-5 of the Internal Revenue Code, 
making the total assessable excess profits tax for 
said year $130,570.33. 

Nae 

Denies the allegations contained in Paragraph VI 
of the Complaint, except it is admitted that plaintiff 
made the following payments, totaling $129,469.74: 
March 15, 1944, $32,367.44; June 15, 1944, $32,- 
367.44; September 15, 1944, $32,367.44; and Decem- 
her 14, 1944, $32.367.42. 


NAL. 

Denies the allegations contained in Paragraph 
VIT of the Complaint, except it is admitted that in 
addition to the payments mentioned in Paragraph 
VI of this Answer, the sum of $1261.96, including 
interest of $271.43, was paid to the Collector of 
Internal Revenue for the First District of Cali- 
fornia for 1943 exeess profits tax on Setember 13, 
1948. 

VIII. 

Admits the allegations contained in Paragraph 

VIII. 
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Denies the allegations contained in Paragraph 
IX of the Complaint, except that it is admitted that 
on December 23, 1949, plaintiff filed a claim for re- 
fund of 1943 excess profits tax in the sum of 
$78,130.71 of which Exhibit A to the Complaint ap- 
pears to be a copy. All the allegations contained in 
said exhibit are denied, except to the extent [33] 
otherwise expressly admitted in this answer. 


&,.< 
Admits the allegations contained in Paragraph X 
of the Complaint. 
af. 
Admits the allegations ¢ontained in Paragraph 
XI of the Complaint. 


XII. 

Admits the allegations of fact of Paragraph XIT 
of the Complaint, except it is alleged that plaintiff 
paid the total sum of $129,469.74; denies all con- 
clusions of law in said Paragraph XII, and does 
not admit or deny the exhibits for the reason that 
they are conclusions of law. 


XITT. 

Denies the allegations contained in Paragraph 
XIII of the Complaint, except it is alleged that 
plaintiff filed a claim on Form 991 for relief under 
Section 722 of the Internal Revenue Code for the 
year 1943 on March 12, 1946. 
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alive 
Denies the allegations contained in Paragraph 
XIV of the Complaint, except it is admitted that 
Form 991 was not filed with the excess profits tax 
return for the year 1943. 


Xa 
Denies the allegations contained in Paragraph 
XV of the Complaint. 


XVI. 

Denies the allegations contained in Paragraph 
XVI of the Complaint, except it is admitted that 
on December 2, 1946, plaintiff executed Form 872 
extending the time within which income or excess 
profits tax for the year 1943 could be assessed to 
June 30, 1948, and on April 16, 1948, executed Form 
872 extending the time for assessment of income and 
excess profits tax for the year 1943 to June 30, [84] 
1949. 

XVII. 

Denies the allegations contained in Paragraph 
XVII of the Complaint, except it is admitted that 
the Commissioner of Internal Revenue assessed 
excess profits tax against plaintiff on the following 
dates and in the amounts shown: May 23, 1944, 
$129,469.74; and August 20, 1948, $1,100.59. 


XVIII. 

Denies the allegations contained in Paragraph 
XVITI of the Complaint, except it is admitted that 
on December 14, 1949, plaintiff filed an amended 
exeess profits tax return for the year 1943. 
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DOD. 
Denies the allegations contained in Paragraph 
XIX of the Complaint. 


XX, 
Denies the allegations contained in Paragraph 
XX of the Complaint. 


XXI. 
Denies the allegations contained in Paragraph 
XXI of the Complaint. 


Wherefore, having fully answered, defendant 
prays it be dismissed together with its costs 
expended. 

WALTER 8. BINNS, 
United States Attorney ; 


E. H. MITCHELL and 
EDWARD R. McHALE, 
Assistant U.S. Attorneys; 
EUGENE HARPOLE and 
FRANK W. MAHONEY, 
Special Attorneys, 
Bureau of Internal Revenue, 
By /s/ FRANK W. MAHONEY, 
Attorneys for Defendant. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed Nov. 29, 1952. [35] 
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STIPULATION OF FACTS 


Except where expressly set forth as an exception 
to the general terms of this stipulation, It Is 
Hereby Stipulated, that for purposes of this pro- 
ceeding the statements set forth in this stipulation 
shall be accepted as facts without prejudice to the 
right of either party to introduce other and further 
evidence not inconsistent therewith and without 
prejudice to their right to object to the materiality 
or relevancy of any of the facts agreed to. The 
various Paragraph are labeled with headings purely 
for the convenience of court and counsel in relating 
the parts of the stipulation to each other and no 
evidentiary weight or effect is to be attributed 
thereto. [46] 

Paragraph f. 
Suit Involves World War ITI 
Excess Profits Tax 

The tax liability referred to in this stipulation 
is the lability arising under Subchapter ‘‘E”’ of 
Chapter 2 of the 1939 Revenue Code, as said 1939 
Code was from time to time amended, which shall 
hereinafter be called the ‘‘excess profits tax.’’ 


Paragraph IT. 


Circumstances of the Tax Liability in Issue 
Part 1, the E. P. T. Return 


(A) On March 15, 1944, the Plaintiff filed his 
original excess profits tax return for the taxable 
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year 1943 with the Collector of Internal Revenue 
for the First District of Cahfornia. The return 
was filed on a Treasury Form 1121. A true and 
correct copy of this return has been introduced into 
evidence as Jomt Exhibit ‘‘1-A.”’ 


(B) The total excess profits tax ability shown 
upon such return was $193,238.42, the amount en- 
tered on Line 16, Page 1, of the Form 1121. The 
tax payable shown upon such return was $129,- 
469.74, the amount entered on Line 24, Page 1. The 
amount $129,469.74 was the total excess profits tax 
hability reduced by the amount $63,768.68 which 
was shown opposite line 17 together with the follow- 
ing statement: ‘‘In accordance claim on file 
1942.”’ Line 17 of Form 1121 bore the caption 
‘famount deferred by reason of application of Sec- 
tion 710(a)(5) (relating to abnormality under Sec- 
tion 722) (attach Schedule).’’ 


(C) Plaintiff’s entire liability for the $129,469.74 
tax payable shown upon the return was assessed 
and collected before July 1, 1949. In addition, cer- 
tain miscellaneous amounts were assessed and col- 
lected as a result of adjustments suggested [47] by 
Revenue Agents with respect to the $129,469.74 
amount. No assessment, collection or notice of defi- 
ciency was made at any time prior to July 1, 1949, 
with respect to Plaintiff’s lability for the $63,768.68 
subtracted from the tax payable as described in 
subparagraph ITI, B. A summary of all assessments 
and collections with regard to Plaintiff’s 1943. ex- 
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cess profits tax hability has been introduced into 
evidence as Jomt Exhibit ‘‘2-B.”’ 


(D) The payment on December 14, 1949, de- 
scribed in Paragraph VIII was made upon Plain- 
tiff’s lability for the $63,768.68, subtracted from 
tax payable as described in subparagraph II, B. 


(E) No appheation on Form 991 for relief un- 
der Sec. 722 of the 1939 Revenue Code was attached 
to or filed with Plaintiff’s excess profits tax return. 


(Ff) An application for relief under Sec. 722 
for the taxable year 1942 had been filed on Form 
991 on September 15, 1943, and that application is 
the one referred to by the notation ‘‘in accordance 
claim on file 1942.’’ The factual circumstances of 
this application are set forth in Paragraph ITT. 


(G) An appheation for relief under See. 722 
for the taxable year 1943 was first filed on Form 
991 on March 12, 1946. The factual circumstances 
of this application are set forth in Paragraph IV. 


(H) There were no schedules or statements on 
the ongina] E. P. T. return for 1943, or on any 
material filed with said EK. P. T. return disclosing: 


(1) Computation in support of the amount en- 
tered on line 17 of Form 1121; 


(2) Grounds for relief, or facts in support of 
erounds for relief, under See. 722; 

(3) <A constructive average base period net in- 
come [48] or facts in support of a constructive 
average hase period net income; 
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(4) The amount of tax reduction claimed by use 
of Sec. 722. 


(1) There was no disclosure of the percentage 
relationship between the adjusted excess profits net 
income (without consideration of Sec. 722) and the 
normal tax net income (without consideration of 
Sec. 26(e)) on the original E. P. T. return itself or 
on any material attached to or filed with the return. 


Paragraph ITI. 


Circumstances of the Tax Liability in Issue 
Part 2, Form 991 for Taxable Year 1942 


(A) The application for relief under See. 722 of 
the 1939 Revenue Code for the taxable year 1942 
was filed on or about September 15, 1943, using 
Form 991 and was on file at the time Plaintiff filed 
its excess profits tax return for 1943 and was the 
Application referred to by the notation ‘‘in accord- 
ance claim on file 1942’’ made upon the return. A 
true and correct copy of the relevant portions of 
this application for relief has been introduced into 
evidence as Joint Exhibit ‘‘3-C.”’ 


(B) The amounts and calculations appearing on 
page 1 of said application as part of the computa- 
tion of an amount deferred under Sec. 710(a)(5) 
of the 1939 Revenue Code and the amounts and 
ealeulations appearing on page 1 as part of the 
computation of the reduction of tax under Sec. 722 
related to the taxable year 1942. The amounts and 
calculations appearing on page 2 as part of the com- 
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putation of a constructive average base period net 
income could relate to other taxable years. 

(C) The application for relief under Sec. 722 
for the taxable year 1942 claimed a constructive 
average base period net income of $82,229.48. The 
hypothetical computation of a deferment under Sec. 
710(a)(5) using this amount and a total [49] excess 
profits tax hability (before benefit of Sec. 722) of 
$193,238.42 would result in a reduction under Sec. 
722 of $38,768.03 and a deferment of $12,793.45. 


Paragraph IV. 


Circumstances of the Tax Liability in Issue 
Part 3, Form 991, Filed in 1946 


(A) On or about March 12, 1946, the Plaintiff 
filed an application for relief under Sec. 722 of the 
1939 Revenue Code with respect to the taxable year 
1943 using Form 991 (revised January, 1943). A 
true and correct copy of the relevant portions of 
this application for relhef has been introduced into 
evidence as Joint Exhibit ‘‘4-D.”’ 


(B) As part of the computation and amounts 
shown, said appheation for rehef set forth the fol- 
lowing material on page 1 thereof: 


Applieation for Relief Under Seetion 722 
of the Internal Revenue Code 
(Intermediate Items Omitted.) 


8. Reduetion in tax under Section 722 
(litte Gominias lime -7 ) 2.22 are re $ 45,494.32 


(Intermediate Items Omitted.) 
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12. If line 11 exceeds 50 per cent, amount of tax 
deferred under Section 710 (a) (5) (33 per 
cent of line 8) (enter as item 17, page 1, 
Ee orn 23) error. 63,168.68 


13 Total net relief claimed with respect to tax 
shown on return (line 8 minue line 12)........ $( 16,274.36) 


14. Total excess profits tax for the taxable year 
paid at or prior to time this application 
TiS LAI TRI ei ger net ere Ae oe $ 129,469.74 


15 Amount of refund or credit for which this ap- 
plication is a claim (see Instruction TIT).....6 None 


(C) It is a common and accepted practice in 
filling out Internal Revenue Service forms to note 
a negative amount hy showing the amount bracketed 
by parenthesis, wherefore the amount $16,274.36, 
shown as item 13 in the excerpt set forth in sub- 
paragraph (B) above, represents a negative 
amount. 


(D) Plaintiff claimed a constructive average 
hbase period net income of $90,201.74 in this applica- 
tion for rehef, and a reduction in taxes under See. 
722 of $45,494.32. The hypothetical computation of 
a deferment under Sec. 710(a) (5) of the 1939 Reve- 
nue Code using the amount of $45,494.32 would re- 
sult in a deferment of $15.013.13. 
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Circumstances of the Tax Liability in Issue 
Part 3, Error in Computation 


Subparagraph (A) Excepted from General Terms 
of Stipulation. The followimg subparagraph (a) 
may be introduced as evidence on the following 
basis and none other: to wit, for the convenience 
of the Plaintiff in presenting its case with the ex- 
press reservation that the defendant is not bound 
thereby. 

(A) The following table sets forth all the arith- 
metic steps necessary to compute the amount of tax 
that can be deferred under Sec. 710(a)(5) of the 
1939 Revenue Code: [51] 
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Tilustrative 
STEP DESCRIPTION O ARITHME-IC STEP Example 
(see footnote) 


STARTING THE CONSTRUCTIVE AERAGE BASE PERIOD NET 
POINT INCOME IS THE STARTING POINT. $100,000 


STEP 1 COMPUTE THU EXCESS PROFITS CREDIT BASED 
ON THE CONSTRUCTIVE AVERAGE BASE PERIOD 


NET INCOME. 
i Constructive average base period net 

income $100,000 
141i Multiply..by .95 (statutory fector) x, a) 


iii Excess profits credit based on the 
constructive average base period net 
income 


’ 


STEP 2 COMPUTE THE ADJUSTED EXCESS PROFITS NET 
INCOME UNDER SEC.722. 


4 Excess profits net income $300,000 
11 Subtract..$5,000 statutory exemption -5,000 
111i Subtract..excess profits credit based 
on conatructive average base period 


net income -95 000 
iv Adjusted excess profits net income 
under Sec. 722 $200,000 


STEP 3 COMPUTE EXCESS PROFITS TAX UNDER SEC. 722. 


i Adjusted excess profits net income under 

Sec. 722 $200, 000 

11 Multiply..by .90 (90% statutory tax rate) x .90 

20303 he profits tax computed under Sec. 
72 


s 


STEP 4 COMPUTE THE AMOUNT OF REDUCTION CLAIMED 
UNDER SEC. 722. 


i Excess profits tax computed without the 
benefit of Sec. 722 (From E.P.T. Return) $210,000 
141i Subtract..e.p.t. computed under Sec. 722 -180,000 
441 Amount of tax reduction claimed under $730, 000 
Sec. 722 


STEP 5 COMPUTE THE AMOUNT OF DEFERMENT THAT MAY 
BE CLAIMED UNDER SEC. 710(a)(5). 


1 Amount of tax reduction claimed under Sec. 


722 $ 30,000 
11 Multiply..by statutory factor .33 Xe 
411 Amount ofdeferment that may be claimed 


under See. 710(a)(5) 


ge SE 


Footnote - The amounts used in this example were chosen for con- 
venience in illustrating the calculations. They are not intende< 
to affect or represent the amounts involved in this action. 


ey= 
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(B) The proper method of computing an 
amount to be entered as Item 17, Page 1 of Form 
1121, would be to compute such amount as 33% of 
the amount of reduction of taxes claimed under 
Section 722 of the 1939 Revenue Code. Such reduc- 
tion of taxes would be shown as Item 8. Page 1 of 
Form 991. 


(C) The amount $63,768.68 entered as Item 17. 
Rage eof Form 1127 fiedeas Plaintiffs B P. T. 
return, was computed as 33% of the total excess 
profits tax entered as Item 16, Page 1 of Form 
1121. Plaintiff erred in its method of computation. 


Paragraph V1. 


Events Relating to a General (3 Year) 
Statute of Limitations 


(A) The Plaintiff duly filed his original excess 
profits tax return for the taxable vear 1943 with the 
Collector of Internal Revenue for the First District 
of California on or before March 15, 1944. A true 
and correct copy of this return has been introduced 
into evidence as Joint Exhibit **1-A.°’ 


(B) The Plaintiff and the Commissioner of In- 
ternal Revenue entered into an agreement under 
Sec. 276(b) of the 1939 Revenue Code on Form 872 
consenting in writing that the Plaintiff’s excess 
profits habilitv for the taxable vear 1943 may be 
assessed at any time on or before June 30, 1948. 
This agreement was signed by the Plaintiff on De- 
cember 2, 1946, and signed by the Commissioner on 
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December 6, 1946. A true and correct copy of the 
agreement has been introduced into evidence as 
Joint Exhibit ‘‘5-E.’’ 


(C) The Plaintiff and the Commissioner of In- 
ternal Revenue entered into a subsequent agreement 
under Sec. 276(b) on Form 872 consenting in writ- 
ing that the Plaintiff’s excess profits tax labihty 
for the taxable year 19483 may be assessed at any 
time on or before June 30, 1949. This agreement 
was [53] signed by the Plaintiff on April 16, 1948, 
and by the Commissioner on April 27, 1948. A true 
and correct copy of the agreement has been intro- 
duced into evidence as Joint Exhibit ‘‘6-F.”’ 


(D) No other agreement or agreements on Form 
872 were executed regarding the Plaintiff’s excess 
profits tax lability for the taxable year 1948. 


Paragraph VII. 


Events Relating to a Special Statute of Limitations 
Found in Sec. 710(A)(5) as Amended by See. 
3 of PL 635, 6-12-48 


Subparagraphs (A) Through (1) Excepted from 
General Terms of Stipulation. The following sub- 
paragraphs (A) through (1) may be introduced as 
evidence for the sole purpose and upon only the 
following issues and none other, to wit: (1) whether 
or not the Commissioner of Internal Revenue knew 
of the fact that the taxpayer failed to follow his 
regulations relating to applications for deferment 
under See. 710(a)(5) of the 1939 Revenue Code; 
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(2) whether or not the Commissioner by his actions 
intended to waive the regulations to the extent 
that the taxpayer failed to follow said regulations. 
The parties stipulate and agree that the court shall 
not consider any of the matters or alleged facts 
eontained in subparagraphs (A) through (I) as 
evidence or proof of the accuracy or truth of such 
matters or facts, except as they bear on said issues. 


(A) The Defendant mailed to the Plaintiff on 
May 25, 1948, a Revenue Agent’s report together 
with a letter on Form 1200 commonly known as a 
‘€30-day letter’’ in connection with the audit exami- 
nation of Plaintiff’s income tax returns for the 
vears 1942, 1943, and 1944. Said Revenue Agent 
had custody of the Plaintiff’s complete original 
1942, 1943, and 1944 returns at the time of said 
audit examination. As part of the computation of 
excess profits tax for the year 1942, said Revenue 
Agent’s report set forth the following material on 
page 4 thereof: [54] 


Schedule No. 5 
Computation of Excess Profits Tax 


Excess profits net income, from Schedule No. 4.......... $137,336.93 
(Intermediate Items Omitted.) 


Excess profits tax: Above balance, or 90% of adjusted 
excess profits net income whichever is the lesser 
NTT COMMIT espe cle Dn ents eto Seca. ee eC 94,492.49 


Amount deferred by reason of application 
XE TLL (C5) tc eR er eR ee ee 31,182.52 


Total excess profits tax assessable...................----- $ 63,309.97 
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As part of the computation of excess profits tax 
for the year 1943, said Revenue Agent’s Report set 
forth the following material on page 11 thereof: 

Schedule No. 13 
Computation of Excess Profits Tax 
Excess profits net income, from Schedule No. 11.......... $256,873.37 
(Intermediate Items Omitted.) 


Exeess profits tax: 
Above balance, or 90% of adjusted excess profits 


net income, whichever is the lesser amount.......... $194,881.09 
Amount deferred by reason of application of Sec. 

ONC CW IN (5 \: ele: 2A nei emai RERPERIERES SSR cr er 2 64,310.76 

ORCESS JORONUS AN coo ceceecestette icc $130,570.33 


Total excess profits tax assessable................ $130,570.33 


(B) The defendants mailed to the Plaintiff on 
January 14, 1949, a Revenue Agent’s report (to- 
gether with a letter on Form 892), in connection 
with the field audit examination of Plaintiff’s in- 
come tax returns for the years 1945 and 1946 dated 
December 9, 1948, which as a part of the computa- 
tions of adjustments to the surplus account as of 
1/1/45 set forth the following material on page 14 
thereof: [55] 

Exhibit C 
Adjustments to Surplus 
Surplus return (Form 1120), 1/1/45 $ 218,507.94 
(Intermediate Items Omitted.) 
Deduet—Additional taxes— 


Franchise tax; 1943.._.....:.2.2 $ 565.34 
Franchise tax, 1944..........0........ 79.64 
Income taxes, 1943 & 1944........ 1,280.73 


D.V.E.P. Taxes 742-43 & 744...... 1,346.27 
E.P.T. 1942-43 & 44.0.0... 13,061.83 $( 15,823.81) 
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Tax deferred under Sec. 710(a) (5) 


PEM) ONG Secrest se a oy vacua zs $94,619.68 
As adjusted by prior R.A.B.............. 95,493.28 ( 873.60) 
Surplus, as adjusted, 1/1/45 $ 267,980.61 


(C) The Defendant’s administrative file in con- 
nection with the field audit and examination of 
Plaintiff’s 1945 and 1946 returns contained a memo 
dated December 9, 1948, signed by Barry O. Stuart, 
the Revenue Agent who made the field audit exami- 
nation of said returns. The following item starts at 
page T-2 of said memo: 


‘The provisions of Section 102 were discussed 
with Mr. Luttermoser, full-time accountant for firm, 
and he was advised that the dividend rate should be 
upped considerably if earnings continued high. It 
was stated the government bonds in amount of 
$112,000.00 were obtained to hold as a reserve in 
the event the company was unsuccessful in prosecut- 
ine its claims under Section 722 and was required 
to pay the excess profits tax deferred under Section 
710(a)(5) of approximately $96,000.00.”’ 


This memo was never at any time communicated 
to the Plaintiff. [56] 


(D) By letter dated December 1, 1949, com- 
monly known as a special 30-day letter, which en- 
closed a copy of a Section 722 report dated 
November 4, 1949, the Internal Revenue Agent in 
Charge, San Francisco, California, informed the 
Plaintiff that a constructive average hase period 
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No credit was given in this statement to the 
$55,989.09 excess profits tax voluntarily paid by tax- 
payer on December 14, 1949. It was pointed out in 
this statement that the average income credit of 
$27,345.28 claimed in the original return for 1943 
was not changed to the constructive average base 
period income of $32,958.62, for the reason that it 
would have resulted in a greater deficiency due to 
the 80 per cent limitation provided [58] in Code 
Section 710(a) (1) (B) in computing the tax. 


(G) On May 11, 1950, a statutory notice in the 
form of a 90-day letter was sent to Plaintiff dis- 
closing defiiciencies and overassessments previously 
determined for years 1941, 1942, 1943 and 1945, 
resulting from the determination of the Excess 
Profits Tax Council, including excess profits tax 
deficiency of $64,310.76 for 1943. It was stated 
therein that the claim for relief under Section 722 
for the year 1943 was denied in full, and it was 
also stated that the deficiency resulted because of 
the deferment of a portion of the tax lability under 
Section 710(a)(5). It was further stated therein 
that the notices of deficiencies and allowances of 
relief under Sec. 722 given thereunder were given 
in accordance with the provisions of Sec. 272 and 
732 of the Internal Revenue Code. 


(H) By letter of September 27, 1950, the In- 
ternal Revenue Agent in Charge, San Francisco, 
was informed by the Deputy Commissioner of In- 
ternal Revenue that assessment of deficiency of 
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$95,989.09 on the amended excess profits tax return 
for 1943 filed December 14, 1949, reduced the excess 
profits tax deficiency for that year of $64,310.76 
(per 90-day letter) to $8,321.67. A Certificate of 
Assessment and Payments dated July 8, 1952, states 
that $8,321.67 was assessed with interest in Novem- 
Der, 1950, all of which was offset by various credits. 
This letter was never at any time communicated to 
the Plaintiff. 


(I) Im the statement attached to the Internal 
Revenue Agent in Charge’s letter of April 6, 1950, 
to the Plaintiff, commonly known as a 15-day letter, 
the Plaintiff’s refund claim for the year ending 
December 31, 1943, filed on December 23, 1949, was 
considered. In connection therewith, the Internal 
Revenue Agent in Charge, at page 2 of the state- 
ment, said the following: [59] 


‘‘A deficiency in excess profits tax in the amount 
of $64,310.76 for the year ended December 31, 1948, 
is disclosed by this statement. It is held that this 
deficiency is due to the deferment allowed pending 
the settlement of the Section 722 issue and that im 
accordance with the provisions of Section 710(a) (5) 
of the Internal Revenue Code, such deficiency may 
be assessed any time before the expiration of one 
year after the final determination of tax under Sec- 
tion 722. It is therefore recommended that your 
claim for refund be disallowed in full.’ 
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Paragraph VITT. 
The Alleged Overpayment 


(A) In order to stop any accumulation of in- 
terest with respect to the tax lability in issue, 
Plaintiff made a payment of $78,130.71 to the Col- 
lector of Internal Revenue for the first district of 
California on December 14, 1949, with respect to 
the 1943 KE. P. T. This was in partial payment of 
the tax and interest upon Plaintiff’s tax hability 
for the $63,768.68 subtracted from taxes payable 
as described in subparagraph IT, B. $58,089.75. of 
said payment consisted of excess profits taxes and 
$20,040.96 consisted of interest thereon. 


(B) Said $78,130.71 payment was mailed to the 
Collector of Internal Revenue together with an 
unsigned amended excess profits tax return for the 
taxable year 1943 containing the following state- 
ment: 


‘By filing these amended returns and paying the 
tax shown thereon, and interest computed thereon, 
taxpaver does not intend and shall not be deemed 
to waive any claim it may have which would 
result [60] in a reduction of such tax and/or in- 
terest or any portion thereof, nor any defenses to 
the assement or collection of said taxes and/or 
interest, or any portion thereof, and taxpayer ex- 
pressly reserves the right to file and prosecute 
claims for refund of all or any portion of said pay- 
ments, based on any and all available grounds, 
including the Statute of Limitations.” 
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(C) No amount of the alleged overpayment de- 
seribed in subparagraph VITJ, A, has been re- 
funded or otherwise returned to the Plaintiff. 


Paragraph IX. 
Admiunstrative Claim for Refund 


(A) A claim for refund for the $78,130.71, 
‘alleged overpayment”? described in paragraph 
VIII was duly filed with the Collector of Internal 
Revenue for the First District of California on 
December 23, 1949, nine days after the payment of 
the tax. A true and correct copy of this claim has 
been introduced into evidence as Joint Exhibit 
romeG 


(B) This claim was filed on a Form 843, and all 
statements contained therein were made under oath. 
It related to refunds with respect to a single tax- 
able vear, 1943. 


(C) The alleged ground or grounds upon which 
the refund was claimed were set forth in detail. 
For a full disclosure of these alleged grounds, see 
the true and correct copy of this claim for refund 
introduced into evidence as Jomt Exhnhit ‘‘7-G.”’ 


(D) Sufficient facts to apprise the Commissioner 
of the exact basis of the claim were set forth. For 
a full disclosure of these facts, see the true and 
correct copy of this claim introduced into evidence 
as Joint Exhibit ‘‘7-G.’’ [61] 


(EZ) This claim was rejected by the Commis- 
sioner of Internal Revenue on or after May 11, 
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1950, and the Plaintiff was notified of such rejec- 
tion by registered mail on or after May 11, 1950. 


Paragraph X. 
Facts Re: Courts Jurisdiction and Venue 


(A) The Plaintiff, Sunland Industries, Inc., is 
and at all times material hereto has been a corpo- 
ration duly organized and existing under the laws 
of the State of California, with its principal office 
and place of business at Fresno, Fresno County, 
California. 


(B) The alleged overpayment described in Para- 
eraph VIII was paid to the Collector of Internal 
Revenue for the First District of California while 
that office was held by James G. Smyth. James G. 
Smyth began to hold such office on or about the 
14th day of May, 1945, and continued to hold such 
office until on or about the 27th day of September, 
1951, at which time he was removed from office. 


(C) Harold A. Berliner became the duly ap- 
pointed and qualified Collector of Internal Revenue 
for the First District of California on or about the 
first day of January, 1943. He continued to hold 
this office until on or about March 31, 1945, at which 
time he ceased to hold this office. 


Dated: This 5th day of January, 1956. 


LAUGHLIN E. WATERS, 
United States Attorney, 
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EDWARD R. McHALE, 
Assistant United States Attorney, Chief, Tax 
Division, 
By /s/ EDWARD R. McHALE, 
Attorneys for Defendant. 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 


[Endorsed]: Filed June 5, 1956. [62] 


[Title of District Court and Cause. | 


MINUTES OF THE COURT 
JAN. 5, 1956 


Present: Hon. Ernest A. Tolin, District Judge. 
Counsel for Plaintiff: Michael F. Oglo. 


Counsel for Defendant: Edward R. Mc- 
Hale, Ass’t U.S. Att’y. 


Proceedings: 

For trial. Court convenes herein, this being the 
time regularly set for trial of this action. All parties 
are present in counrt and announce they are ready 
to proceed. 

Attorney for plaintiff makes opening statement. 


Attorney for defendant makes opening statement. 
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Pit’s & Detws Jomt Exhibits: 


1-A (U.S. Corp. excess profit tax return 
for year 1943), 

2-B (Summary of assessments and collec- 
tions with respect to Plaintiff’s 1943 excess 
profits tax lability), 

3-C (Application for relief under section 
722 of the Internal Revenue Code), 

4-D (Application for relhef under section 
722 of the Internal Revenue Code), 

5-E (Consent fixing period of limitation 
upon assessment of Income and Profits Tax), 

6-F (Consent fixing period of limitation 
upon assessment of Income and Profits Tax), 

7-G (Claim), and stipulation of facts 


are admitted in evidence. 


Filed stipulation of facts by respective counsel. 


Plaintiffs rest. 


No evidence is offered by defendant. 


Defendant rests. 


Tt Is Ordered that cause be submitted on briefs, 


plaintiff to file opening brief in thirty days, defend- 
ant to file answer thirty days thereafter, and plain- 
tiff to file closing brief twenty days after defendant 
files its answer; the cause then to stand Submitted 
upon filing of final brief. 


JOHN A. CHILDRESS, 
Clerk. [63] 
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March 23, 1956. 


Kimble, Thomas, Snell, Jamison & Russell 
1001 Helm Building 
Fresno, California 


Crossland & Crossland 
Brix Building 


Fresno, California 


Mr. Edward McHale 
Assistant U. 8S. Attorney 
600 Federal Building 
Los Angeles, California 


Re: Sunland Industries, Inc., vs. 
United States of America, 
Case No. 1162-ND Civil 


Gentlemen: 


The above-entitled matter having been taken wn- 
der submission after trial and upon filing of briefs, 
Judge Tolin directed the entry of the following 
order this date: 


‘The Court finds assessments and collection of 
taxes was within the period of limitations, there- 
fore the plaintiff take nothing and defendant have 
judgment dismissing the complaint and for its 
costs.”’ 


Counsel for the defendant will please prepare the 
formal order for dismissal. 
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Very truly yours, 


JOHN A. CHILDRESS, 
Clerk, 


By WM. A. WHITE, 
Deputy Clerk. 
ec: Elbie Eiland 
Dep. Clk, Fresno [163] 


[Title of District Court and Cause. ] 


DEFENDANT’S BRIEF 


Gy & * 


[Endorsed]: Filed March 7, 1956. 


[Title of District Court and Cause. ] 


PLAINTIFEF’S REPLY BRIEF 


*¥ ck * 


Argument 


I. Arguments Raised in Defendant’s Brief Are 
Based upon Waiver and KEstoppel Theories 
Which Have Not Been Affirmatively Pleaded. 
Under F.R.C.P. 8(c) These Arguments and 
the Related Proposed Findings of Facts Can- 
not Be Considered by the Court and Any Evi- 
dence Related to These Theories Must Be 


Excluded. 
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The right to object to the materiality and rele- 
vancy of any evidence has ben expressly reserved. 
It was agreed between the parties and the court that 
attention would be called to these matters in the 
briefs. (See Reporter’s Transcription of proceed- 
ings January 5, 1956, page 5, et seq.) Material argu- 
ments in the defendant’s brief are clearly based 
upon waiver and estoppel, which should have been 
affirmatively pleaded under F.R.C.P. 8(¢). These 
matters were in lo way developed in the pleading 
stage of this proceeding. Accordingly, the Plaintiff 
hereby objects to the introduction into evidence of 
those facts found in Paragraph VII of the stipula- 
tion upon the grounds that said facts are immaterial 
and irrelevant to this proceeding in that said facts 
bear solely upon matters constituting an avoidance 
or affirmative defense which has not been pleaded 
as required under F.R.C.P. 8(c). [166] 


%* * * 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 
Certificate of Service attached. 


[Endorsed]: Filed March 27, 1956. [177] 
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[Title of District Court and Cause.] 


MOTION FOR NEW TRIAL 


The plaintiff moves the Court to set aside the 
following order made March 23, 1956: 


“The Court finds assessments and collection 
of taxes was within the period of limitations, 
therefore the plaintiff take nothing and de- 
fendant have judgment dismissing the com- 
plaint and for its costs.”’ 


and to grant plaintiff a new tral on the grounds 
that: 


1. The Court erred in deciding the case before 
the case had been submitted. At page 17, line 20, of 
the Reporter’s Transcript the Court stated that the 
case would be deemed submitted at the time the 
closing brief is in. At line 22, page 10, through 
line 1, page 11, of the Reporter’s Transcript, it 
was [181] agreed that plaintiff would submit the 
opening brief within 30 days, defendant would sub- 
mit. defendant’s answering brief within the next 30 
days and plaintiff would submit the reply brief 
within the next 20 days. 


Defendant’s answering brief was filed March 7, 
1956, and plaintiff’s reply brief was therefore not 
due before March 27, 1956. 


2. The plaintiff was prejudicially affected by the 
failure of the Court to await filing of the reply 
brief and considering of it because, pursuant to the 


stipulation of counsel (lines 2 through 18, page 4, 
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Reporter’s Transcript), objections were made in the 
reply brief and the effect of the premature decision 
is to avoid the necessity for ruling upon these ob- 
jections. The plaintiff is prejudicially affected be- 
eause the objections of plaintiff in this regard go 
to the question of whether the defense presented 
by defendant is even properly before the Court. A 
copy of Plaintiff’s Reply Bricf is attached hereto 
in support of this ground. The original of said 
brief is being filed herewith. 


3. The judgment is contrary to law in that it is 
unsupported by the evidence properly before the 
Court. 

KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 


[Endorsed]: Filed March 27, 1956. [182] 


[Title of District Court and Cause. ] 
MINUTES OF THE COURT 
MARCH 23, 1956 


Present: Hon. Ernest A. Tolin, District Judge. 
Counsel for Plaintiff: No Appearance. 
Counsel for Defendant: No Appearance. 


Proceedings: 


This matter having been taken under submission 
after trial and filing of briefs, 
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The Court Finds that assessments and collection 
of taxes was within the period of limitations, and 
that, therefore, plaintiff take nothing, and defend- 
ant have judgment dismissing the complaint, and 
for its costs. 


Clerk notify counsel. 


JOHN A. CHILDRESS, 
Clerk. [183] 


[Title of District Court and Cause. ] 


ORDER OVERRULING PLAINTIFF’S 
OBJECTION TO INTRODUCTION OF 
EVIDENCE 


The Court, having duly considered the objections 
raised in plaintiff’s Reply Brief to defendant's 
evidence, to wit, Paragraph VII of the Stipulation, 
and it appearing to the Court that said facts are 
material and releveant to the issues raised by both 
the pleadings and Paragraph VIT of said Stipula- 
tion, it hereby rules as follows: 

Plaintiff’s objections are overruled and the facts 
stipulated in Paragraph VII are admitted into 
evidence for the purposes agreed upon in said 
paragraph. 

Dated: This 16th day of April, 1956. 


/s/ ERNEST A. TOLIN, 
United States District Judge. 
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Presented by: 
LAUGHLIN E. WATERS, 
United States Attorney, 


EDWARD R. McHALE, 
Asst. U. S. Attorney, 
Chief, Tax Division. 


/s/ EDWARD R. McHALE, 
Attorneys for Defendant. 


Affidavit of Service by Mail attached. 
Lodged April 4, 1956. 
[Endorsed]: Filed April 18, 1956. [184A] 


[Title of District Court and Cause. | 


SUPPLEMENTAL STIPULATION OF FACTS 


It Is Hereby Stipulated, that for purposes of this 
proceeding, it shall be accepted as a fact that no 
assessment of any portion of the amount of Plain- 
tiff’s excess profits tax for the year 1943 in excess 
of the sum of $130,570.33 was made prior to July 1, 
1949; and it shall be accepted as a fact that no pro- 
ceeding in court for the collection of any portion of 
the amount of Plaintiff’s excess profits tax for the 
year 1943 in excess of the sum of $130,570.33 was 
begun or prosecuted prior to Julv 1, 1949. 
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Dated: This Ist day of May, 1956. 


LAUGHLIN E. WATERS, 
United States Attorney; 


EDWARD R. McHALE, 
Assistant U. S. Attorney, 
Chief, Tax Division; 
By /s/ EDWARD R. McHALE, 
Attorneys for Defendant. 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 2, 1956. [206] 


United States District Court for the Southern 
District of California, Northern Division 


No. 1162-ND Civil 


SUNLAND INDUSTRIES, INC., a Corporation, 
Plaintiff, 
VB. 
UNITED STATES OF AMERICA, 
Defendant. 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND JUDGMENT 


The above case came on for trial in the Northern 
Division of this Court at Fresno, California, on 
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January 5, 1956, the Hon. Ernest A. Tolin, United 
States District Judge, sitting without a jury, pre- 
siding, the plaintiff represented by its counsel, 
Kimble, Thomas, Snell, Jamison & Russell, by Wil- 
ham N. Snell and Michael F. Oglo, Esqs., the de- 
fendant represented by its counsel, Laughlin E. 
Waters, United States Attorney for said District, 
and Edward R. McHale, Assistant United States 
Attorney for said District, Chief, Tax Division, and 
evidence and stipulations of fact having been re- 
ceived, and the Court having duly considered the 
same, the pleadings, and all the briefs and argu- 
ments of the parties, and having directed entry of 
judgment for defendant, now finds as follows: [211] 


Findings of Fact 


df 

Plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the 
State of California, with its principal office located 
in Fresno, California. 

IT. 

The plaintiff filed its returns and kept its books 
on an accrual and calendar year basis. Its excess 
profits tax return for 1943, filed March 15, 1944, 
shows the following pertinent data: 


(1) Exeess profits credit based on in- 

COMC MES te eee as ee $ 27,345.28 
(2) Excess profits tax lability........ 193,238.42 
(3) Amount of item (2) deferred under 

‘0G 1) Sen re 63,768.68 
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(4) Net excess profits tax due (Joint 
Hie 1A cee. Se eee 129,469.74 


The return shows the total excess profits tax lability 
to be $193,238.42. The total tax due on said return 
was $193,238.42. 

IIT. 

The net excess profits due per return was duly 
paid in installments. The amount shown in item (3) 
in the preceding paragraph, was deferred under 
§ 710(a) (5) by reason of a claim for relief under 
§ 722, relating to an excess profits credit based on a 
constructive average base period net income. On 
the line of the return on which the amount deferred 
was entered, opposite the caption ‘‘ Amount deferred 
by reason of application of Section 710(a) (5) 
(relating to abnormality under Section 722) (attach 
schedule),’’ the following statement was made: ‘‘In 
accordance with claim on file 1942.”’ 


ny: 

An application for § 722 relief (Form 991) was 
not filed with the return. [212] A claim for relief 
under § 722 had been filed on Form 991 for 1942, 
however, on September 15, 1943, and that applica- 
tion claimed a constructive average base period net 
income of $82,229.48 and is the one referred to in 
the 1943 return. A Form 991 expressly for 1943 
was not filed until March 12, 1946. 


V. 
On January 23, 1950, the Excess Profits Tax 
Council in effect disallowed the plaintiff’s § 722 
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claim. Plaintiff was so informed by letter dated 
April 6, 1950, and was rendered a statement of over- 
assessments and deficiencies for various vears 1n- 
cluding 1948. 

VI. 

A deficiency of $55,989.09 in excess profits tax for 
1943, and interest of $19,316.23, was assessed on the 
January, 1950, list. This amount had been paid on 
December 14, 1949, in order to stop the running of 
interest, since the taxpayer had been advised that 
the Internal Revenue Agent in Charge, San Fran- 
cisco, Was recommending against allowance of its 
§ 722 claim. 

Vn. 

On December 23, 1949, plaintiff duly filed with 
the Collector of Internal Revenue for the First Dis- 
trict of California, San Francisco, California, a 
claim for refund of the $78,130.71 payment made on 
December 14, 1949. The claim for refund was filed 
on Form 843 and in all respects complied with the 
regulations applicable thereto and set forth in full 
the grounds on which the claimant relied. This 
claim was rejected by the Commissioner of Internal 
Revenue and notice of rejection was given by regis- 
tered mail May 11, 1950. No portion of said $78,- 
130.71 has been refunded or credited to plaintiff. 
This action was brought within the time provided 
in § 3772(2) of the Internal Revenue Code of [213] 
1939. 

VITI. 

The plaintiff had filed consents extending to June 

30, 1949, the time for assessment for 1943. The pay- 
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ment made by taxpayer on December 14, 1949, was 
accompanied by an unsigned amended return to 
which was attached a statement to the effect that 
that plaintiff did not waive its right to claim such 
payment was untimely. 


IX. 

The statutory notice of deficiencies or overassess- 
ments sent by the Commissioner to the taxpayer on 
April 6, 1950, is the final determination referred to 
in §710(a) (5) of the Internal Revenue Code of 
ese), 

X. 

By letter dated December 1, 1949, which enclosed 
a copy of a § 722 report (RAR dated November 4, 
1949), the Internal Revenue Agent in Charge, San 
Francisco, California, informed the plaintiff that a 
constructive average base period net income of $32,- 
958.62 was being allowed for the taxable years 
ended December 31, 1941, 1942, 1943 and 1945. This 
represented a partial allowance of taxpayer’s appli- 
cation for relief filed under provisions of Code § 722. 
It was stated in the same letter that, if taxpayer 
was in accord with this determination, it should 
promptly execute and forward the enclosed form of 
agreement in order that prompt review of the rec- 
ommendation by the Excess Profits Tax Council 
could be made. Otherwise, it was given 30 days to 
file a protest to the Internal Revenue Agent in 
Charge. The letter further stated, ‘‘This letter is 
not a final notice of determination under § 732 of 
the Internal Revenue Code.’’ The agreement form 
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was signed by the plaintiff on December 12, 1949, 
and was mailed to the Internal Revenue Agent in 
Charge on December 14, 1949, together with a letter 
of transmittal stating that the plaintiff did not 
waive thereby any claims with respect to the assess- 
ment or collection of such taxes, and was received by 
the Internal Revenue Agent in Charge. [214] 


OSL 

A recommended constructive average base period 
income of $32,958.62 was far less than the $82,229.48 
claimed in the application (Form 991) filed for 1942, 
upon which was based the deferment of $63,768.68 
of excess profits tax liability shown on the original 
return for 1943, or that claimed of $90,201.74 in the 
application for relief (Form 991) for 1943 filed on 
March 12, 1946. Excess profits credit based on aver- 
age income used in the original 1943 return was 
$27,345.28, and the § 722 report did not change this 
to the recommended constructive average base pe- 
riod income of $32,958.62. This meant that any claim 
for relief under § 722 was denied in full for 1948. 


XII. 

The Commissioner of Internal Revenue was aware 
of the omission of the plaintiff in filing his 1943 
excess profits tax return without the Form 991 at- 
tached. On the revenue agent’s report, dated April 
28, 1948, a copy of which was mailed to the taxpayer 
May 25, 1948, reference is made to the deferment of 
$64,310.76 for 1943 and $31,182.52 for 1942 (shght 
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variance from amounts deferred on return of $63,- 
768.68 and $30,851.00, respectively, due to corrected 
computations). The revenue agent’s report dated 
December 9, 1948, which was mailed to the plaintiff 
on January 14, 1949, noted the deferments under 
§ 710(a) (5). The administrative file of the Internal 
Revenue Service concerning the taxpayer contained 
a memorandum dated December 9, 1948, signed by 
the revenue agent who made the field audit of the 
return, which memorandum stated that the taxpayer 
stated to the agent that government bonds im the 
amount of $112,000.00 were obtained to hold as a 
reserve in the event the company was unsuccessful 
in prosecuting its claims under § 722 and was re- 
quired to pay the excess profits tax deferred under 
§ 710(a) (5) of approximately $96,000.00 ($64,310.76 
plus $31,182.52). Both reports were [215] prepared 
some time prior to the expiration of time for assess- 
ing ordinary deficiencies, June 30, 1949. 


XITI. 

The Form 991 relied upon in the 1943 return was 
not filed until four months following the filing of 
the 1942 excess profits tax return on which a por- 
tion of the tax was also deferred under § 710(a) (5). 
Tn that instance, also, the Commissioner waived the 
requirements of his regulations by allowing tax- 
payer to defer a portion of its taxes. 


DINE 
The Commissioner of Internal Revenue took 
notice of the fact that the taxpayer failed strictly 
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to follow his regulations, but by his actions he 
clearly waived the regulatory requirement of filing a 
Form 991 with the return and allowed the taxpayer 
the deferment for 1943. Such deferment obviously 
benefited the taxpayer and having accepted the bene- 
fit, it cannot be allowed to prevail here on the basis 
of a clear omission on its part. 


XV. 

Having waived the requirement of filing the Form 
991 with the return, under the requirements of the 
Code § 710(a) (5), the Commissioner could assess 
the deferred tax any time before the expiration of 
one year after the final determination under § 722. 
The final determination was at the earliest on Janu- 
ary 23, 1950, when the Excess Profits Tax Council 
approved the finding of the Internal Revenue Agent 
in Charge relating to the determination of the con- 
structive average base period net income. The assess- 
ment and collection of the tax and interest herein 
questioned was before that date, hence timely, and 
the defendant is entitled to judgment that the plain- 
tiff take nothing and for its costs. 


XVI. 
The reference to a Form 991 on file with the 1942 
return in the 1943 return served to incorporate 
such form in the 1943 return. [216] 


XVII. 
The reference to the 1942 claim together with the 
taxpayer’s own course of conduct served to mislead 
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the Commissioner to the extent that the taxpayer 
should not be allowed to take advantage of any 
error on the Commissioner’s part. 


XVIII. 

Plaintiff paid sums aggregating $130,570.15 on 
its excess profits tax hability for 1943 prior to June 
30, 1949. The remainder of plaintiff’s excess profits 
tax liability for 1948 in the sum of $58,089.75, to- 
gether with interest thereon in the sum of $20,040.96, 
was assessed and paid after June 30, 1949. 


XTX. 
Any conclusion of Jaw herein which is deemed to 
be a fact 1s hereby found as a fact and incorporated 
herein as a finding of fact. 


Conclusions of Law 


From the foregoing facts, the Court concludes as 
follows: 
uk 
The Court has jurisdiction of this controversy and 
of the parties hereto. 
IE 
Plaintiff invoked the relief provisions contained 
in the World War II profits tax and by so doing put 
into effect the special statute of limitations under 
§710(a) (5). 
ITI. 
The Commissioner of Internal Revenue properly 
waived certain requirements of the Treasury Regu- 
lations compelling the taxpayer to file with its re- 
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turn an application for relief on Form 991 and, 
therefore, the assessment of the taxes and interest in 
question was timely. 

ILA, 

The plaintiff by referring to the 1942 claim on file 
and the [217] plaintiff’s own course of conduct 
served to mislead the Commissioner to the extent 
that the plaintiff cannot be allowed to take advan- 
tage of any error on the Commissioner’s part. A 
suit for refund is based on equitable principles and 
is in the nature of a suit for money had and re- 
ceived. The plaintiff cannot be permitted to found 
its claim upon his own inequity or to take advantage 
of its own wrong. 

V. 

The entire amount of the tax and interest assessed 
and collected was assessed and collected timely. 
Until the application for relief was considered in 
the regular fashion, the determination could not 
be made of an amount properly deferred. 


WAL 

Any finding of fact herein which is deemed to be 
a conclusion of law is hereby concluded as a matter 
of law and incorporated herein as a conclusion of 
law. 

VoL, 

The assessment and collection of taxes and in- 
terest here in issue was within the period of limita- 
tions and the defendant timely and properly as- 
sessed and collected said taxes and interest from 
plaintiff. 
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VIII. 

The defendant is entitled to judgment that the 
plaintiff take nothing, that the complaint be dis- 
missed with prejudice and the defendant have its 
costs. 

Judgment 


Jn accordance with the foregoing findings of fact 
and conclusions of law, it is ordered, adjudged and 
decreed: 

That the plaintiff take nothing by its complaint; 
that the complaint may be and is dismissed with 
prejudice and that the defendant have judgment for 
and shall recover from plaintiff the [218] amount of 
its costs to be taxed by the Clerk of this Court in 
the sum of $20.00. 


Dated: This 16th day of April, 1956. 


/s/ ERNEST A. TOLIN, 
United States District Judge. 


Affidavit of service by mail attached. 
Lodged April 4, 1956. 

[Endorsed]: Filed April 18, 1956. 
Docketed and entered April 19, 1956. [219] 
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ORDER GRANTING IN PART AND DENYING 
IN PART PLAINTIFF’S MOTION TO 
AMEND AND SUPPLEMENT FINDINGS 
OF FACT, CONCLUSIONS OF LAW 


This cause came on to be heard upon motion of 
the plaintiff to amend and supplement findings of 
fact and conclusions of law, before the Court, the 
Hon. Ernest A. Tolin, United States District Judge, 
presiding, in the Northern Division at Fresno, Cali- 
fornia, on May 11, 1956, and the Court. having con- 
sidered the pleadings, evidence, motions, memoranda 
and arguments of counsel, hereby orders as follows: 


(1) The deletion requested in part 4 of the 
Motion with respect to Finding No. IV is granted 
so that the following language is stricken from the 
first sentence of said Finding at lines 32, page 2, of 
the Findings, to wit: 


“nor within six months from the date pre- 
seribed for filing such a return, as required by 
§ 722(b) of the Code.”’ 
A period is added after the word ‘‘return”’ so that 
the first sentence [221] of said Finding now reads: 


‘‘An application for § 722 relef (Form 991) 
was not filed with the return.’’ 


The balance of said Finding No. IV is undisturbed. 


(2) The amendment requested in part 6 of the 
Motion is granted to the extent of adding the word 
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‘‘unsigned’’ to the second sentence of Finding No. 
VIII so that said sentence now reads as follows: 


‘‘The payment made by taxpayer on December 
14, 1949, was accompanied by an unsigned 
amended return to which was attached a state- 
ment to the effect that the plaintiff did not 
waive its right to claim such payment was un- 
timely.”’ 


(3) Plaintiff’s request number 7 to add addi- 
tional language to Finding No. X is granted so that 
the last sentence of Finding No. X is now amended 
to read as follows: 


“The agreement form was signed by the plain- 
tiff on December 12, 1949, was mailed to the 
Internal Revenue Agent in Charge on December 
14, 1949, together with a letter of transmittal 
stating that the plaintiff did not waive thereby 
any claims with respect to the assessment or col- 
lection of such taxes, and was received by the 
Internal Revenue Agent in Charge.” 


All other requests to amend and supplement the 
Findings of Fact and Conclusions of Law may be, 
and are, hereby denied. 


The Clerk is ordered to make the aforesaid 
changes by interlineation of the Findings of Fact 
heretofore executed by the Court and filed on April 
18, 1956, and to present the Findings to the Court 
for initialing the changes. 


Umted States of America Oo 
Dated: This Ist day of June, 1956. 


/s/ ERNEST A. TOLIN, 
United States District Judge. 


Approved as to form pursuant to Local Rule 7(a) 
this 29th day of May, 1956. 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 


[Endorsed]: Filed June 1, 1956. [223] 


[Title of District Court and Cause. | 


ORDER DENYING MOTION FOR NEW TRIAL 


This cause came on to be heard upon motion of 
plaintiff for a new trial, before the Court, the Hon. 
Ernest A. Tolin, United States District Judge, pre- 
siding, in the Northern Division, at Fresno, Cali- 
fornia, on May 11, 1956, and the Court having con- 
sidered the files, the evidence, the motion, memo- 
randa and argument of counsel, hereby orders that 
the motion of plaintiff for a new trial be, and is, 
denied. 


Dated: This 1st day of June, 1956. 


/s/ ERNEST A. TOLIN, 
United States District Judge. 
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Approved as to form pursuant to Local Rule 7(a) 
this 29th day of May, 1956. 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 


[Endorsed]: Filed June 1, 1956. [224] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that Sunland Industries, 
Ine., a corporation, Plaintiff above named, hereby 
appeals to the United States Court of Appeals for 
the Ninth Circuit from the final Judgment entered 
in this action on April 19, 1956. Motions under Rule 
52(b) and Rule 59 were made in this action and 
orders denying said motions were entered on or 
after May 11, 1956. 


Dated: This 6th dav of July, 1956. 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Appellant, Sunland Industries, Inc., 
a Corporation. 


[Endorsed]: Filed July 6, 1956. [225] 
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DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


The Appellant designates the complete record and 
all the proceedings and evidence in the action to be 
contained in the record on appeal in this action. 
This is to include, all Reporter’s Transcripts of the 
Proceedings which presumably have been filed with 
the Court inasmuch as the Plaintiff paid the fee for 
such transcripts. This is also to include all the 
Minutes of the Court. 


Dated: This 6th day of July, 1956. 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Appellant. 


Certificate of service attached. 


[Endorsed]: Filed July 6, 1956. [226] 
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JOINT EXHIBIT No. 1-A 
(Admitted in evidence 1/5/56) 


United States District Court for the Southern 
District of California, Northern Division 
No. 1162-ND Civil 


SUNLAND INDUSTRIES, INC., a Corporation, 
Plaintiff, 
VS. 


UNITER STATES OF AMERICA, 
Defendant. 


EXHIBIT TO STIPULATION 

It Is Hereby Stipulated, that for the purpose of 
this proceeding the attached true and correct copy 
of the Plaintiff’s Excess Profits Tax Return for 
the Taxable Year 1943 is the material referred to in 
the Stipulation of Facts as Joint Exhibit ‘‘1-A,”’ 
and may be accepted as fact as though incorporated 
in full within the said Stipulation. 


Dated: This 5th day of January, 1956. 


KIMBEL, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 


LAUGHLIN E. WATERS, 
United States Attorney ; 
EDWARD R. McHALE, 
Assistant U. S. Attorney, 
Chief, Tax Division; 


Attorneys for Defendant. 
/s/ EDWARD R. McHALE, 
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Karnings and profits of another corporation required to be deducted by seetion 714 (b) (3) - 

Deereese on acovunt of tntcreorporate liquidation ander srction 761 (d) (2) a4 

Deficit in earnings and profits in invested capital of another corporation (aection 718 (b) (5 
Total of lines 9 to 12 ———— 
Equity iavested capital at beginning i tacable year (line § minus line 13) 


Averages Additian to Equity tweeted Capital During the Tessble Tear 
(Sew lestrartions fer Subednde C, Snes | to (2, cnbmioe) | 


Money peld im for stock, of ae pakl-in surplus, of a2 8 contribution to capital. oe i 

Property pald tm for stock, of as paid-in surplus, of as e contribution to capital 

ee ee ree ee 
the corporation (ere line 24, below)... . ee al, -*. | 

26 percent of acw capital. eee a = } 

Inerease on account of lntereorporate lijuidation under ecetion 761 (4) (2). - ——_. | 


). Deficit in earnings and profits of another eurporation woder rection 718 (a) (7). — on 
|. Tota) additions ip lines 15 to same 
Total of lines 14 and 21 ee ier 


Average Reduction im Equity lweveted Capital During the Teashte Your 
Chow Inatrestion: ber Schadate C, lima» { to tf, bnsiesive) 


8. Distributions not oat of sernings and profits of the tazabin year____. ~— 
. Soek distributions from accumulated earnings and profits at beginning of year (ses line 17, above) 
Decrease 08 seveunt of intercorporate liquidation unJer ection 761 (d) (2) 


sea Tie avGn|. ed 


}. Total redvetions im tore 23 to 26 ; 2 
Ghee imatrectoms bar Sichodute C, Umas 20 co 41, innieston) 
Average equity invested capital (line 72 minus Moe 27) = -_..... a 
Average borrowed capital (attach schedule). 
0. Average borrowed Invested capital (50 pereent of line 79). 
. Average invested eapltal (line 28 plus line 30) 
Tota) inedmlesible serte._. 


Total edanimible and isadmimible aecta 


. Percentage which line 32 fe of line 33... a a 
Reduction on account of inadmissible assets (._ ___ peresnt of line 31). 
A. Invested capital (lime 31 minus line 28). pee 


?. Portion of ling 36 (not in exces of $5,000,000); and credit at & perorot. _. 


8% | &- #404 > 


1% |-- 


. Portion of line 26 (over $10,000,000, but not over 0 j and eredit at 6 pereent_—..J ~ 6% |— Smite 5 
onl it aia iis and credit at 5 5 SS ae 
profits eredi— based on Invested eapital (total ef lines 37to 40). e 
x tose eT Ie-S 
Se 
; . 
2 a * al +s 
a -4 
«is» -& " 


68 Sunland Industries, Inc., vs. 


LAUGHLIN KE. WATERS, 
United States Attorney, 


EDWARD R. McHALE, 
Assistant U. 8. Attorney, 
Chief, Tax Division; 
/s/ EDWARD R. McHALE, 
Attorneys for Defendant. 


Summary of Assessments & Collections 
With Respect to Plaintiff’s 
1943 Exeess Profits Tax Liability 


Table 1: Assessments Prior to 7-1-49. The following table 
sets forth all the assessments made prior to July 1, 1949, with 
respect to Plaintiff’s 1943 E.P.T. Liability: 


Amount Assessed 
With Respect to 


Tax Liability Amount Assessed 
Exclusive of Any With Respect to 
Date of Assessment Interest & Interest 
Mery G6 WORA  iocccccssaascascsnsnscenved $129,469.74 
Dies) Ce rr 1,100.59 
BUT a OI A ete nin eco <cacncccter: $217.64 


Table 2: Collections Prior to 7-1-49. The following table 
sets forth all the collections made prior to July 1, 1949, with 
respect to Plaintiff’s 1943 E.P.T. Liability : 


Amount Collected 
With Respect to 


Tax Liability Amount Collected 
Date and Method Exclusive of Any With Respect to 
of Collections Interest Interest 
Mar. 15, 1944; timely payment 
Tag AE idee ee eee ee $32,367.44 
June 15, 1944; timely payment 
bye plan tities... ere 32,367.44 
Sept. 15, 1944; timely payment 
LOA Ogee 6) 27 UC speteenree rere re eres Mere 32,367.44 
Dee. 14, 1944; timely payment 
by. plaintif? 1.2 = 32,367.44 
Sept. 18, 1948; voluntary payment 
by pleintitits cee 1,100.59 


Sept. 13, 1948; voluntary payment 
by PANNE <.ieccescccceeee-----. $217.69 


Umted States of America 
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Table 3: Assessments after 7-1-49. The following table sets 
forth all the assessments made after July 1, 1949, with respect 


to Plaintiff’s 1943 E.P.T. Liability: 


Amount Assessed 
With Respect to 
Tax Liability 
Exclusive of Any 


Date of Assessnient Interest 

SU a emmy ag 1) ecard eee ee eects cua cates $58,089.75 
Tem, Ge 1c eee 
Sometime in Nov., 1950.._...0..0....... 8,321.67 


Sometime in Nov., 1950...................- 


Amount Assessed 
With Respect to 
Interest 


$20,040.96 


1,451.22 


Table 4: Collections after 7-1-49. The following table sets 
forth all the collections made after July 1, 1949, with respect 


to Plaintiff’s 1948 E.P.T. Liability: 


Amount Collected 
With Respect to 
Tax Liability 


Date and Method Exclusive of Any 
of Collections Interest 
Dee. 14, 1949; payment.........0....... $58,089.75 


Sometime in Nov., 1950, offset by 
SyAMIOMS CLOGS... 25.2 cecececcncscceess 8,321.67 


Sometime in Nov., 1950, offset by 
WANIOUS CYEQUS. c.ccccscccn-teereteecseoeene 


Amount Collected 
With Respect to 
Interest 


$20,040.96 


1,451.22 


70 Sunland Industries, Inc., vs. 


JOINT EXHIBIT No. 3-C 
(Admitted in evidence 1/5/56) 


United States District Court for the Southern 
District of California, Northern Division 
No. 1162-ND Civil 


SUNLAND INDUSTRIES, INC., a Corporation, 
Plaintiff, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 


EXHIBIT TO STIPULATION 
It Is Hereby Stipulated, that for the purpose of 
this proceeding the attached true and correct copy 
of the Plaintiff’s Application for Relief Under See. 
722 for the Taxable Year 1942 is the material re- 
ferred to in the Stipulation of Facts as Joint Ex- 
hibit *°3-C,’’ and may be accepted as fact as though 
incorporated in full within the said Stipulation. 
Dated: This 5th day of January, 1956. 
KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 
By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 
LAUGHLIN E. WATERS, 
United States Attorney, 
EDWARD R. McHALE, 
Assistant U. 8. Attorney, 
Chief, Tax Division, 
/s/ EDWARD R. McHALE, 
Attorneys for Defendant. 
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APPLICATION FOR RELIEF UNDER SECTIOg 322 SEP Ps 1943 
OF THE INTERNAL REVENUE CODE [ 2" oo. en 
(Te be executed and filed in deplicnia) Oar len 


oa Po es Du tyhin - aliang Pex qu * aoe ae 


4 makes application for relief under section 722 of the Internal Kevenuse Cade with respect to Ila etorss profits las (arable year Indicates 
low, and in support of such applicetion submits the following information 


. Date of Incorporation —. Onngaet. i. ay ys. 2 Stats or country - an eas 


. Exesss profita tax tasable year bee which the benefits of srction 722 are claimed Ue FJ a «} 
4 an 
. Collection district in whieh the excess profits tax return for the year waa filed bial he Belper | 


> 

. Dew in i hale perind of axtension, if any, cranted for filing return Lo east | ae ee 
_ — us 8 
oe the excess profits tax return for the ee r " _ a, + 


— T_T (6), to 
* section 783, and to justme at 


es Gente to enrellin ona catbs ad 6) 
, Reduction in tax wader section T22 (line 6 minus line 7) a aN +424 
net income eompoted without regard to section 722 > slo dh fnd ' S- 
{wtthowt the eet provided in eton 34 (0) for meas | 13) yn . iG 
~ el haem ___ ah 


oe percent, amount of tax deferred under section 710 (e) (5) (38 percent of line 8) (enter as 
eo 
d ettiint th tte town oniceteen, (lien § mines line 12) 


= tex for the taxable year paid at or prior to time this application is @led an) 8 


4 or credit for which this application fo a claim (seo Instraction III) — 
———— * 


: 2 


netics or netics of 


 wmeitbese 


~~ — Bete . ‘ 
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SCHEDULE A—CONSTRUCTIVE BASE PERIOD NET INCOME 
Bae on apptication for a constructive average bese pernud net income been mada for a prior taxable year? ee 
. ¢ 


u aa, state yuar or years -—}Qus-— es 


: ’ 
: Hes a constructive average base period net income been finally determined and used in connection with a prior tasable year? Wwe 


~ heb etree 


(a) Amount del rmined for use in computing exceas profits tax for prior year 5 


(8) Year for «hb ch constructive average bese period net income used in computing e1cves profits tar 


(#) Data of determination of constructive average base period net income = 


4d) By whom determination was made... _.... - ee 
for claim for constructive average base perio! net income for use in the taxable yrar other than 
Gmount ect forth in (a) (attach statement). 


case of an affiliated group filing consolidated excess profits tax returns, have any new members been 
the group, or have any former membera departed from the group after the date upon which 


constructive average base ;ariod net income was determined? _. if anewer ie “yes,” attach 


Year 4 mount 


@st income or deficit im excess profita net ineame for each taxable year in the bese s Ba 
ted without regard to section 722. 193 eben + 


— G Bere Anette fod, AG a a ae 8 : Sobre 
macy Waren OTe tad wm Mf ok Pum — 14 oF &— dor, Ss 
& 


et t~ 1904.4 ‘ 
: Nea t Sb dil Be . 1404 $—3§4 pul 


———— al —— bd Seng 


determaed without regard to section 722 aS ee $35.53, 3» 
713 (e) (1) (relating to exctusion of defiett or to incre_se in lowrat year in base 


seation 713 (f) (relating to increased earnings in last half of base period) cialmed” Ag 
ter (6) ls “yes,” furnish computation. 


period mat income élalmed for ose im computing excean profita tax for taxable 
s] 


amount claimed aad delle imvelved in computation} 6 48 32 34M 
od of in determining average base pericd net income” las a separete constructive a 


rat 


ly dete 


- 


d for any « prior to the time this application is made? De ——_- Atte 
and el Sica! intimation fer each component corporation for year of existens 
of section 722. 
- = 7 
dering bese partod or after Decumber 31, 1959, 12 businam a continuation in whole or in part of 


oe an affiliated group making a consalidsted excess profits tas return? — 
Py "te the affiliated group filtag « consolidated cicres aE eee 


) is “yea,” stata; 

¢ which « consolidated excess profits tax retarn was made = 

4 a’ base-period net inceme has bees Gnally determmined for any member of the group 
: b maetiersat the sereen,,cnd Cornish all/pertibent infurmasion meovennry te determine exnetrertt 
” ineome of such group. 

<li, ehrer December 31, 1939, state date after which capita! additions aad capital redections were & 


g qretive average be: period met inoume ~ Lees 8{e) laws — 
ae oe) Oe) re Th tay 08) UK) {releting te nontaxable jarcme certaia indestrias with deplota! 
~— ee ommputation of, and ciate the fair and jest amount of: 


het & > vectm 735 (a) (6) es 


ad 8 ee 


oe ~ 


(EE: 
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SCHEDULE B—TAXPAYSRS ENTITLED TO THE EXCESS PROFITS Udbwit BASED ON INCOME 


1f the excess profits tax fe claimed to be excessive and discriminatory in the case (a, talaga entitled (7 upe the eaceee profits credit 
based on income parsuant to section 713 (cr Supplement A, if the taxpayer ee ee ee pertod net inenme purseant te 
i A), one of more of the reasons and supply the general information called for in the instructions as well as thei 


O 1. Sai. output, or operation was Interrupted during the bese period because of wnusual and peru « events (section 
T22 ( . 


(a) Describe the events and time of occurrence. 
(b) State taxable years in the base period during which production, output, or operations were effected 


The business of the taxpayer was depreseed during the base period or the taxpayer was a member of ao industry which was depressed 
during the base because of temporary vousual econumic events (aontie 722 (b) (2)). 


(a) Describe the temporary economic events unusual in the case of the taxpayer or an indostry of which it was a mexnber 
(b) If claim of depression is based on membership in depressed industry, describe industry, apd furmsh names and addresses ef 


¥ members of such industry. 
Aaaw sx pamoSins Tat t Cur A e Orda an bg 2 § 2 UF: bo i 
3 “en a taxpayer was depressed in the base Period becausd of membership in an industry affected by co 
taxpayer to: 


D A profite cycle differing materially from the general business cycle (section 722 (b) (3) (A)), er 


( Sporadic and intermittent periods of profits inadequately represented in the base period (section 722 (b) (8) (B)). 
(a) Describe character of the indostry and fornish names and addresees of other members of the industry. 
(b) Prarmish data establishing that the taxpayer was depressed by reason of an onuseal profits cyele, or 
(e) Furnish date establishing that the taxpayer was depresead by reason of realization of sporadic profite imadequately represented 


in the base period. 
oe ace emer ee ee ee 
base paried (sec 722 tb wea (4)). 192b- t. ss 
(@) Ou what date did commencement of busineas or change in character of business occur? me 
(0) If change in character of the business has occurred, sebmit statement of AV] - re ptm 
(1) Nature of change in character of business. 1994- Mend plo Head. 
: (2) Portion of the definition in section 722 (b) (4) within which such change is claimed to have occurred. 


(3) alee TT contention that average base period net income does not reflect. normal operations for the entire 


Pinan earnestly <lecheiet Aine A aaa 


rae are ae Tree Ge Lue 


change cecurred” wo If answer ws “no,” farnish particulars. 
| (d) Was change in capacity for production or operation of business snes et the during a hace: - Fee ae aeee we Owen 


31, 1989, as a result of 2 courve of actios to which taxpayer was committed prior to January 1, 10° te 


(ae) If answer to (d) is “yes”: Q Get t. 24 ah % pr ou a lls 
(1) State date epom which ech te et eee we ig 8 eee 
(2) Submit evidesce ef conmitment to a csurse af action prior to January 1, 1948. 


(3) Attach echeduls showing net capital addition or net capital reduction (section 713 (g) (1) or (2)) and the 
money er p donde 6 afer the beginniag of the first excees profits tax taxabia year ander the 
Gets Sais tn nagine tempat Ger peeduitien or operat buainess. 


OA omer tacore pradncing a» soerues, be peried net inceme which ia an inadequate standard ef norma! earnings and which are not 
and liasitations of section T22 (b) (section 722 (b)(5))-. 


SCHEDULE C—TAIPAYERS NOT ENTITLED TO THE EXCESS PROFITS CREDIT BASED ON INCOME 


Tf the exesss profits tax is to be excessive and discriminatory in the case of a taxpayer mot entitled to use the exeana profits credit e 
Be ow 5 gg moa lee wet 18 (or Supplement A), check one of more of the following reasons and supply the general information 
fer that indicated below: 
DO 1. The ef the taspayer is of 2 class im which intangible assets not inciedible in invested capital under section 718 make important 
cont: ts income (section T22 (e) (1)). 


(a) Describe character of intangible eassrts 


(b) eS Oe ee Et tp be in FS carve eines of busingey) hilo, wee SS Gay 
similar charecter make Important contribations to income. 


(0 2 The business of the taxpayer is of a class in which capital js not an important |ncome-producing factor (sectoa TRE (¢) (2)). 
(a) Describe nature ef the business and explain why capital {a not an important income-prodecing factor. 


(S) State names and addresses ef other corporations believed to be im the same clase of business in which eapite] fa net aa 
important income prodvcing factor. 


1) 3 The invested capital of the taxpayer is abnormally low (section T22 (c) (3)). 
(0) Describe circemstances causing invested capital to be abaormally low. 


= wD i 
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) unde: for which this application is made, being daly sworn, each for himecf 
ows (including any accompanying schedules and statements) are, to the 
: and complete statements of facta made in good faith parsuant to the 
. Code and the regulations issued thereunder. 
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JOINT EXHIBIT No. 4-D 
(Admitted in evidence 1/5/56) 


United States District Court for the Southern 
District of California, Northern Division 
No. 1162-ND Civil 


SUNLAND INDUSTRIES, INC., a Corporation, 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


EXHIBIT TO STIPULATION 

It Is Hereby Stipulated, that for the purpose of 
this proceeding the attached true and correct copy 
of the Plaintiff’s Application for Relief Under Sec. 
722 for the Taxable Year 1943 is the material re- 
ferred to in the Stipulation of Facts as Joint Ex- 
hibit ‘*4-D,’’ and may be accepted as fact as though 
incorporated in full within the said Stipulation. 

Dated: This 5th day of January, 1956. 


KIMBLE, THOMAS, SNELL, 
JAMISON & RUSSELL, 


By /s/ WILLIAM N. SNELL, 
Attorneys for Plaintiff. 


LAUGHLIN E. WATERS, 
United States Attorney, 
EDWARD R. McHALE, 
Assistant U. 8. Attorney, 
Chief, Tax Division, 
/s/ EDWARD R. McHALE, 
Attorneys for Defendant. 
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APPLICATION FOR RELIEF UNDER SECTION 722 | &, 
OF THE INT , REVENUE CODE | ha. de Fives 
42900 (Ta be | alld filed in duplicate) 


re) 

5 ae a = A S 
Mprroway Of ..0.0.02 BOX 26), Fresno, Calizornia 
ie (Address of corperatinn) 
ater ne Code with reapect to its excess profits tax taxable year indicated 

‘ormation: 


__SUNLAND INDUSTRIES, INC. 


er 7 2 pgunievo-stirparicy Co 
by - eapieaten, for relief ander section 722 of t! 
low, and in support of such application submite the follo 


~~ 
L Date of incorporation ...AUgUSat..1...1320.0 0... a. 2 State or country Calif arundel ee 
, Excess profite tax taxable year for which the benefits of section 722 are elaimed ....12.40__.. 


L Collection district in which the excess profite tax return for the year wasfiled.First lo California 
. 


; Deve tied March 151 1944 period of extension, if any, granted for filing return ....NQn@ 
e 
pseee pon the excess profits tax return for the year... 6.222. cc ecco cece ecneeneeeneeeeeee As 228.428 
, rig to tn dnfgrant under ewcion 710 (a (5), to foreign tax credit under section 729, to the : a 
banda te under section 763, and to the adjustment under section 734.) 


PNET: ie Lo. be) Ln. A 


@xeees profits net income computed without regard to section 722__. ee 28 Tne oy Le 


“oh Meegpead ee provided In section 26 (e) for income 266,995.13 | 


ia tax under section TE2 (line 6 minus line 7) —__...... 


EE ee...” See % 


f line : 2 eneseds &© percent, amount of tax deferred under section 710 (a) (5) (83 percent of line 8) (enter as 
il Ec. esac a 2a eo $...952768-68 | 


il net relief claimed with respect to tax ahown on return (line § minua line 12) cece 3.(16.274..56) 
exces profita tax for the taxable year paid at or prior to time this application ie filed...................... § 2292469274 


e 
# refand or eredit for which this application is a claim (see Inatruction M11) ..0.0 200000000022 e eee 


ee eee Nene... 
IP APPLICATION FILED AS A RESULT OF DEFICIENCY 


profite tax shown in preliminary notice or notice of deficiency... .... by EB a ar 


Redection in tax under section T22 (line 16 minua iine 17) — nen ncn nee teen ecme emer | Beene cee eee eee ——— 
ye 


fave Suen made euhsoqurnt te the Aling ef the return, enter the adjusted amount. 
ae redaction of tat any bot onsaed dahaioncy finally detertsined without raferunce tm section TE. 


ieee 
Section 77° ° 4 OT) ne ie Rel Ve 
To abes.t pom, 
To taxzayeur. AT a Bt 
‘ wil fre 
Cloced “om! MY sr 2 
- Dr fT 1G s96n 
4 —_—— J 
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SCHEDULE A—CONSTRUCTIVE BASE PERIOD NET INCOME 
1, Has an application for a constructive average base period net income been made for a prior taxable year? Yes 
If ao, state year or years 1340-1941 - 1942 
2. Has a constructive average base period net income been finaily determined and used in connection with s prior taxable year? No 


a. If anewer to Dine 2 is “yes,” atate: 


(a) Amount determined for use in computing excess profits tax for prior year. 3. 

(6) Year for which constructive average base period net income used in computing excese profits tax_........ -—--- aooeeas=s eee 
(a) Date of determination of conatructive average base period net income —_. 22... cn ncn neee eee tee ee eee neers 
(d) By whom determination was made..........---.2-. cece eens eeeee ween a aed Seen negene seat eeac ast ee 


(e) Reason for elsim for constructive average base period net (heer for ‘ose inn the taxable year other than 
the amount set forth in (a) (attach dtatement).. 

(/) In the case of an affiliated group fling consolidated excess profita tax returns, have any new membere been 
acquiged by the group, or have any former members departed from the group after the date apon which 


euch constructive average base period net income was determined? _........ If answer is “yee,” attach 
particulars. 


Yeor Ameunt 

i 1936 1,020.1 
4 Excess = net [eotluanta excess ed net Income for each taxable year in the base 1956 $v 920.1 ies 
A957 3.522655.74__ 


1988... $.2,024,85_. 


_1939__ 528,434.50 


eo wa 9-941 528 
& Average base period net Income determined without regard to section T22.......---0---ec-cenene eee ceeceneeeeee 8 25 "> .S2- 


(a) Is the benefit of section 712 (e) (1) (relating to exclusion of deficit or to increase in lowest year In bese 


period) claimed? .. 


(db) In the benefit of section 713 (f) (relating to Increased earnings in lust half of base period) claimed? —..__. 
(a) If answer to (a) or (6) is “yes,” furnish computation. 


€ Amoent of constructive average base period net income claimed for use in computing excese profite tax for taxable 


year. (Furnish particulars supporting amount claimed and details Involved in compatation.) —— ._._____-.. $99,201.74 
7. Hae Supplement A been availed of In determining average base period net income? _..... ..... Has a seperate constructive averag 


base period net income been finally determined for any component prior to the time thia application [s made? __..Na -...° Attad 
schedule showing former names, addresses, and all pertinent information for each component corporation for each year of existenc 
necessary to determination of application of section 722. 


@. (a) If business was commenced during base period or after December 31, 1939, is business a continuation in whole or in part of | 


(b) If answer to (a) is “yes,” (areldh spartiodiare: 
9. (a) Ia the taxpayer a member of an affiliated group making « consolidated excess profits tax retarn? 2 -s 
(d) If the answer to (a) is “yea,” is the affiliated group filing a consolidated excess profita tax return making application for relief unde 


section T22? 
(a) If anawer to (a) and (4) is “yes,” state: 
(1) First taxable year for which = consolidated excess profits tax return was made 
(2) Whether a constructive average base-period net income has been finally determined for any member of the group .._____.. 
(2) Names and addreases of each member of the group, and furnish all pertinent information necessary to determine constructiv 
average base period net imeome of such group. 

10. If the taxpayer came into existence after December 81, 1939, state date after which capital additions and capital reductions were ne 
taken into acecant in computing constructive average base period net income _See 8 (a) above = 
11. If the benefits of section 711 pa T11 2) (K) (relating to nontazable income of certain industries with depletab 

Tesouress) are claimed, raat adase Foti, Ul een of, and state the fair and just amount of: 


(a) Norma! output during the base period na defined in section 735 (a) (5) ——-———__--_-._- 


Be, Oe eS 


(0) Normal unit prefit as defined Ip section 735 (a) (1), 8 


> ———_ ea. = 
ee - oe oe ai 


0 
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SCHEDULE B—TAXPATERS ENTITLED TO THE EXCESS PROFITS CREDIT BASED ON INCOME 


Tt the excess profits tax is claimed to be excessive and discriminatory in the case of a taxpayer entitled to use the excess profits credit 


based ox, inecene pursuant to section 713 (or Supplemeat A, if the taxpayer compotes its average base period net income pursuant to 
Supplement AT, check ono or ore ofthe flowing reasons and wupply the feoera information called for in the instructions as wall a that 
jeated below : 
oOo. ey ie output, or operation was interrupted during the base period because of anusual and peculiar evente (section 
7 y & 
(a) Describe the events and Ume of occurrence. *~ 


(b) State taxable years in the base period during which production, output, or operations were affected. 


DD 2 The business of the taxpayer was depreesed during the base period or the taxpayer was a member of an industry which w: reseed 
during the bese samtck teexihas of temporary and anusual economic events neem 722 (b) (2)). send 
\ 


(a) Describe the temporary economic events unusual io the case of the taxpayer or an industry of which It was a member. \ 


(6) If claim of depression is based on membership in depressed industry, describe industry, and furnish names and addreavea of 
other members of such industry. 


See Exhinrit A to Sched? le s attached ' 


3. The business of tha taxpayer was dep -resacd in the base period use of membership in an Industry affected by conditiona — { 


the taxpayer to; 4 


O A profits cycle differing materially from the gencral business cycle ( seetion 722 (b) (35 (A)),or 


OC Sporadic and Intermittent periods of profits inadequately represented in the base period (seetion 722 (b) (3) (B)). 
(a) Describe character of the indostry and furnish names and addresses of other members of the industry. 
(5) Furniah data establiahing that the taapayer was depresaed by reason of an onusval profits cycle, or 


(cb Furnish data estabjiahing that the (aspayer was depressed by reason of realization of sporadic profits inadequately represented 
in the base period. 


UD « The business of the taxpayer wan commenced or there wan 2 change In the character of the business immediately prior to or during 
the peri (rst — (>) tA). er. Fat 
(a) 5 wiht dude embers’ of puvthess or chante & character of business occur? — —— 
(6) If change in character of the business has occurred, submit statement of : 
(1) Nature of change In character of business. 
(2) Portion of the definition in section 722 (hb) (4) within which such change ia claimed to have occurred. 
(3) sais ill contention that average base period net income does not reflect normal operstions for the entire | 
per 


(e] Did tha business reach, by the end of the base period, the earning level it would have reached if tho buainess had been com- 
meneed, or if the change in the character of the business had occurred, 2 years pror to the time the commencement or 


a 


change oceeurred” If answer is “no,” furniah particulars. 


id) Was ehange in capacity for production or operation of buniness consummated during a tatable year ending after December 


31, 1929, aa mw result of a course of action to which taxpayer was committed prior to January 1, 1940? . — a 
(e) If answer to (d) ia “yes”: 


(1) State date open which such change was consummated and extent to which income for such year reflects such change. 
(2) Submit evidence of commitment to a course of action prior to January 1, 1940. 


(3) Attach schedule showing net capital additinn or net capital reduction (section 7113 (z) (1) or (21) and the amount. 
money or prea spent after the beginning of the first excess oe) > taxahle year under the Internal 
* Revenuo Code in changing the capacity for production or operation of the business. - 


© &. Other factors producing an average base period net Income which is an inadequate standard of normal earnings and which are not 
inconsistent with the principles and limitationa of section 722 (b) (section 722 (b)i5}). 
(a) Deseribe other factors claimed to affect business during the base period and to result In an average base period net income 


ich an lpedequaty standard of normal eappin es 


SCHEDULE C—TAXPAYERS NOT ENTITLED TO THE EXCESS PROFITS CREDIT BASED ON INCOME 7 


If the excess profits tax in claimed to be excessive and discriminatory io the case of a taxpayer not-entitled to use the excess profits credit 
based on income pursuant to section 713 ior Supplement A}, check ons or more of the following ressona and supply the genera! information 
called for in the ructions as well aa that indicated below: 


“£0 1. The business of the taxpayer in of a class in which intangible assets not joctudible in loveated capital under seetion 718 make important 
coutributions to income (section 722 (c) (1)). 
(a) Describe character of Intangible asseta. 


(b) State names and addresses of other corporations believed to be in the same class of busincas where intangible assets of a 
aimilar make important contributions to income, 


[C1 Tham ot ara tcl wih cpt ta prt nm rc, tin 
business and explain why capital {s not an important income-prodocing fsctor. 
paca of of rations belle tm the same class of business in which capital te not 


We. oe G1 tn rstgiene sooras (inci 
ee 


he cae rrr. 
on 722 of the Went aioe 


(@@RPORATE sta) } 


AFFIDANIT 


\ 
this application is made, being duly sworn, each jor dimself 
any accompanying schedules and statements) are, to the 
statements of facta made in guod faith pursuant to the 
le and + regulations issued thereunder. 


S@bacribed and aworn to before me this wd 

a — ner 
4 Owe a — 

(Mignarere of administertag sath) 
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In the United States District Court, Southern 
District of California, Northern Division 


No. 1162-ND 


SUNLAND INDUSTRIES, INC., 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


Honorable Ernest A. Tolin, Judge Presiding. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 
Appearances: 


For the Plamtift : 
KIMBLE, THOMAS, SNELL, JAMISON 
& RUSSELL, By 
WILLIAM N. SNELL, ESQ., and 
MICHAEL F. OGLO, ESQ. 


For the Defendant: 
LAUGHLIN E. WATERS, 
United States Attorney, By 
EDWARD R. McHALE, 
Assistant United States Attorney, Chief of Tax Di- 
vision. 


January 5, 1956—10:00 A.M. 


The Clerk: Case No. 1162-ND, Sunland In- 
dustries, Inc., v. United States of America. 
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Mr. Snell: William N. Snell and Michael F. 
Oglo for the plaintiff. 

Mr. McHale: Edward R. McHale ready for the 
defendant. 

Mr. Snell: If the court please, I would like to 
make a brief opening statement. 

This case arises under the World War II Excess 
Profits Tax Act. This act was originally enacted in 
1940, and it was successively amended by several 
revenue acts and finally repealed in 1945. The par- 
ticular provisions which are involved were enacted 
as a part of the 1942 Revenne Act which became 
effective in October of 1942. The law was unique 
and complex. It was quite complicated. And, of 
course, there was very little time to have rulings 
and judicial decisions and the like that would make 
the responsibilities of the taxpayer and the Govern- 
ment clear at that time. 

Tn like manner, the regulations were promulgated 
under these particular sections becoming effective 
in Mareh of 1948. 

The taxable veay in issue in this ease is the tax- 
able year 1948, the return for which was filed in 
March of 1944. 

In this action the plaintiff is seeking a refund 
of [2*] excess-profits taxes which were paid for 
1948. When the return was filed 1t disclosed a tax- 
able income of approximately $250,000 and showed 
a total excess-profits taxabihty of approximately 
$200,000. The exact amount was one hundred and 
ninety-three thousand some-odd dollars. 


*Page numbering appearing at ton of page of original Reporter’s 
Transcript of Record. 
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At the time of filing a return, or at the time pay- 
ments would have become due, the plaintiff paid only 
$130,000 of this liability. The balance was paid on 
December 14, 1949, over six years later. And it 1s 
this balance of payment of some $60,000 to $70,000 
that the plaintiff is seeking the refund of in this 
action. 

In addition to the principal of tax, by the time 
the tax was paid the statutorv interest had run on 
this payment to a sum of approximately $20,000. 
And that was also paid on December 14, 1949. The 
plaiitiff is also seeking a refund of that interest. 

Then in addition the plan of taxation under the 
revenue laws provides that when a refund becomes 
due to a taxpayer he is entitled to interest on the 
amount paid, running from the date of payment. 
And we are also seeking that statutory interest. 

The facts of the case have been made the subject 
of a written stipulation which we will introduce as 
a joint stipulation this morning. There is no sub- 
stantial controversy regarding the relevant facts. 
These facts plaintiff feels [3] will prove our con- 
tentions as set forth in the pleadings. 

Now, there are perhaps some differences of opin- 
ion between the defendant and the plaintiff as to the 
relevance and the materiality of the facts we have 
stipulated to, and for that reason we have reserved 
to both parties the right to object to the materiality 
and the relevance of these stipulated facts. It is 
our understanding that such objections will be made 
in briefs which we propose will be filed, and that 
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normal commercial situation the statute is simply 
a procedural bar. It does not discharge the hability. 
Tf the liability is paid, the obligee is entitled to keep 
it. The obhgor has no right to refund. 

Under the tax laws Congress saw fit to enact a 
section into the Revenue Code, 377(a)(2), which 
provides that if a tax is paid after the applicable 
statute of limitations has expired, that tax is to be 
considered illegally assessed and [6] collected, and 
shall be refunded. 

In the ordinary statute-of-limitations case it is 
generally assumed also that the bar of the statute is 
available to the party to be benefited, whether or 
not the amount involved is, in Justice and fairness, 
due and payable. While we feel the same prineiple 
apples to this case, the plaintiff does not concede 
that the amount here involved should be considered 
due and payable, in justice and fairness. 

And the plaintiff wishes to point out that the 
particular law involved, the World War II Excess 
Profits Tax Act, was a rather harsh and inequitable 
law; that its harshness and inequity was not ap- 
phed generally to all taxpayers covered by it but 
in the case of the small corporations, such as the 
plaintiff, the harshness and inequity was much 
greater than in the case of the larger corporations. 

I would also like to point out that the plan of 
limitation adopted by Congress is a double-edged 
sword, applying in one ease in favor of the Govern- 
ment and in another in favor of the taxpaver; and 
it is also our position that the same principle should 
govern in both cases. 
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The specific issue involved in this case is whether 
the general statute of limitations contained in Sec- 
tion 275(a) of the Revenue Code applies to this 
payment that was made in December of 1949, or 
whether it was governed by a special statute of 
limitations contained in 710(a)(5) of the In- 
ternal [7] Revenue Code of 1939. The plaintift’s 
contention is that the general statute controlled and 
that the general statute had expired. 

There is a third possibility which the plaintiff 
puts forward, that if the amount paid was not 
governed in itself entirely by the general statute, 
it was governed in part by the general statute and 
in part by the special statute. 

I might say, by way of clarification of the facts, 
that the time between the filing of the return and 
the ultimate payment was consumed by giving con- 
sideration to a relief claim, and the relief claim was 
made under Section 722, which again, I think it is 
fair to say, is a very complex law. 

The 722 sections, which are generally described as 
excess-profits-tax-relief sections, was one of the most 
complex and one of the most difficult. And it again 
is plaintiff’s contention that the relief provisions 
have no direct bearing on this case. I believe that 
it would be the Government’s contention that 
they do. 

But, as you have suggested, we have endeavored 
to present a question of law, and we do not feel that 
consideration should be given by the court to all 
of the faets and contentions whieh were involved in 
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the question of whether the benefits of Section 722 
were available to this plaintiff. We have tried to 
ehminate that. Of necessity, it does come in in an 
oblique manner, but it is not necessary to [8] con- 
sider the rights of the parties or what was or should 
have been the outcome of those provisions. 

I believe that concludes my opening statement. 

Mr. McHale. do you wish to add to what I have 
said ? 

Mr. McHale: I think Mr. Snell made a very 
elear explanation to the court of what the issue is. 
And it is the Government’s contention that the 
special statute of limitations which was explained 
to your Honor in the bref applies, and the assess- 
ment of the tax and payment of the tax were all 
timely made, and therefore the plaintiff is not en- 
titled to a refund: that if there were any require- 
ment in the regulations issued by the Secretary 
of the Treasury that the tax be assessed by a par- 
ticular time, under the particular facts of this 
ease, the Commissioner waived the requirements of 
the regulations, which he could do, and the tax was 
assessed timely. 

The Court: Is this case entirely a_ statute-of- 
limitations matter? 

Mi. McHale: Yes, your Honor. 

The Court: Suppose there were no question as 
to the question of statute of limitations. Has there 
been an overpayment of tax? 

Mr. McHale: No, vour Honor. That issue is 
not part of this case. I mean, the Commissioner 
made a determination that there hadn’t, and—— [9] 
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Mr. Snell: Well, if the court please, I would 
like to say that that might be the subject of a dif- 
ference of opinion but that this would not be the 
forum in which to try that particular issue. 

I think that is a fair statement of the situa- 
tion 

My. McHale: Yes, I think so. 

Mr. Snell: that under the statute this would 
not be the forum in which to trv the question other 
than the statute of limitations. 

Mr. McHale: Under 722 the excess profits tax, 
as your Honor knows, is restricted to the Tax Court 
for determination. The District Court has no juris- 
diction over 722 cases. That exclusively rests in 


the Tax Court. The only reason excess profits comes 
in this court is on the statute-of-limitations issue. 

The Court: Then so far as this particular court 
is concerned, all we must determine is the statute- 
of-limitations question. 

Mr. Snell: That is correct, your Honor. 

The Court: Have you provided in your stipula- 
tion for briefing time? 

Mr. Snell: No, your Honor. We had anticipated 
that we would ask for briefs on a 30 davs, 30 days, 
20 days basis. 

The Court: Is that acceptable? [10] 

Mr. McHale: That is acceptable, your Honor. 

The Court: Is that going to rush anyone unduly? 

Mr. Snell: I do not believe so. 

The Court: I want a pretty good brief, and I 
don’t want you to have to sit up until midnight 
to meet a deadline. 
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Mr. Snell: I believe we can submit our opening 
brief in 80 days. There may be a question on an- 
swering Myr. McHale’s brief. 

I would like to make this offer, as far as the plain- 
tiff is concerned: If the Court feels it would like to 
have oral argument after the briefs have been sub- 
mitted, we would be verv pleased to appear in Los 
Angeles for oral argument. 

My. McHale: I think the time is ample, your 
Honor. And if bv chance they want additional time 
after my brief, I will be glad to consent. 

The Court: There will be no problem, that is, 
no insurmountable problem, in arranging for time 
for oral argument. It meght be that the court will 
feel that it would like to have particular phases of 
the briefs expanded upon. 

We do have the present situation which the 
judges of the court are faced with, in that there 
appears to be in many areas—I haven‘t noticed it 
in Fresno—a sort of chamber-of-commerce philoso- 
phy that various districts should be broken down in 
a great number, and a great number of new [11] 
ones created. As vou know, we presently have some 
ninetv-odd District Courts of the United States, 
and they have many divisions. So the various jun- 
eial conferences to which the district Judges belong 
have understaken to preserve the autonomy of the 
various divisions of the district to the extent thev 
do obtain, im order to keep a proper respect for 
having local cases heard in the locality where they 
amis. 

But vou are Fresno counsel. aren't vou? 
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Mr. Snell: Yes, your Honor. 

The Court: And you, Mr. McHale, come from 
Los Angeles to Fresno occasionally. 

Mr. McHale: Yes, your Honor. 

The Court: So, if need for further argument 
develops, I am afraid that in order to keep con- 
sistent with the poley of the court I will have to 
come back here someday and hear it. But I come 
here occasionally, too, and we will just get to- 
gether on some date that is mutually acceptable so 
that there will not be any undue travel demands 
made for this particular case. 

Mr. Snell: Well, that, of course, would suit 
counsel for the plaintiff because this is home for me. 
But whatever is convenient for Mr. McHale and 


the court 

Mr. McHale: The United States Attorney will 
be present wherever the court wishes it set. 

The Court: Is there anything further in this 
case today? [12] 

Myr. Snell: J have not offered in evidence the 
stipulation, vour Honor. I have a few short com- 
ments regarding that matter. 

The original stipulation was not given an exhibit 
number, and we gave to the exhibits to the stipula- 
tion exhibit numbers starting with 1-A. They are 
joint exhibits. I don’t know how we are to handle 
that as a matter of procedure, but I would like to 
now offer in evidence a document entitled, ‘‘Stipu- 
lation of Facts,’’ together with seven separate docu- 
ments entitled Exhibits 1-A through 7-G, which are 
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exhibits to the stipulation of facts and are submitted 
as exhibits, joint exhibits to the joint stipulation of 
facts. 

Mr. McHale: Yes, subject to the objections that 
Mr. Snell mentioned. 

The Court: Is it going to be necessary for this 
court to make findings of fact? 

Mr. McHale: Well, I understand the civil rule 
provides in every civil case tried without a jury 
that findings must be made, although 

The Court: Will, I think the law requires it un- 
less findings be waived. Sometimes opinions of 
course have been considered by the appellant court 
to suffice findings. But where vou have agreed by 
stipulation as to what the facts are, I wonder if you 
want findings in this case. 

Mr. McHale: I think so. I! think there may be 
some [13] ultimate facts that should be found. 

The Court: I suppose that would be a natural 
result from the fact that there are going to be ob- 


jections to relevaney and materiality which will 
come along with vour briefs. 

Vith that in mind, I have always found it very 
helpful, particwlarly im tax cases or other cases of 
a technical nature, to know exactly what facts the 
various parties to the case feel must be found by the 
court in order to support their position. So may I 
ask vou in your briefs to please submit a proposed 
tinding of facts so that I can see what facts in the 
formal findings the court would have to find in 
order to sustain your position. 

My. Snell: We will be pleased to do so. 
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The Court: Do you have an objection to that 
procedure ? 

Mr. McHale: No. I am quite willing to do so. 

The Court: Mr. Hochman was bewailing it here 
yesterday. He says wheneyer he has done that— 
and there are several judges who are now asking for 
that—that he has lost. But I stil] think it does help 
the judge to direct his thinking to the problems a hit 
more acutely than if we do not have the actual 
findings which the judge will have to make to 
sustain a particular position. 

Mr. McHale: Mav I ask this, your Honor: Sone 
portions of the stipulation, could they be incorpo- 
rated by reference in the proposed findings rather 
than to set them out all over [14] again? 

The Court: Yes, if you ean do that so I will 
not need, say, these two tables and need to run 
around from one to the other, looking at the various 
exhibits. 

Mr. McHale: JT was thinking whether the sort 
of thing such as jurisdictional facts would be neces- 
sarv for either party to put in the findings. 

The Court: We will skip those. 

Mr. McHale: Payment and demand for refund. 

The Court: Those things will not be necessary. T 
don’t want the findings in final form, but the find- 
ings on the tax controversy, the statute-of-limita- 
tions controversy, is what I have in mind. Then 
whoever prevails can prepare the ultimate findings 
which will include the formal matters. 

Mr. McHale: That is satisfactory. 

Mr. Snell: That is satisfactory to the plaintiff. 
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The Court: The stipulation and exhibits thereto 
are received in evidence. 

My. Snell: I forgot to say that I have only the 
exhibits for the original stipulation, whereas the 
rules call for a copy as well. We had some dif- 
ficulty getting the necessary photostats, and we 
have tried to get clear ones, although we haven’t 
succeeded in all cases in getting as clear ones as we 
would like to have them. But in the event there is 
any ambiguity as to the photostats, it is my under- 
standing [15] that Mr. McHale will be willing to 
furnish the originals of all exhibits. 

Mr. McHale: There are some pencil notations on 
some exhibits, made by Internal Revenue emplovees, 
and we are happy in that case to let the court know 
about that in case it should become a crucial issue 
at all; and we have the originals in our possession 
if the court wishes to look at them. 

The Court: Mr. Clerk, 1s there anv problem 
about sending the original file to Los Angeles? 

Thes@ierk: No, sir. 

The Court: What we are talking about here is 
that, under the rules of the court, documents are 
supposed to be filed in duplicate, and a master file 
remains in the court’s possession in the district 
where the case is pending, and the judge has a 
working file which he might work up or use as he 
wants to. 

But in this case there are apparently difficulties 
in having duplicates, so I will need to work with 
the originals. Can you send those to me? 

The Clerk: Yes, sir, we can. 
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The Court: Then we will not need to have those 
files in duplicate. 

My. Snell: Thank you. I do have one comment 
relative to the matter which Mr. Hale mentioned, 
the penciled [16] notations on some of the docu- 
ments. 

I would like to call, in particular, to the court’s 
attention, a pencil notation on Exhibit 7-G. On the 
first page of the photostat exhibit there appears 
the statement, ‘‘To cover standard issues (defer- 
ment),’’ which was placed on there presumably by 
the defendant. It was not on the original when 
filed. 

And in like manner there is a pencil interlineation 
on page 3 of the same exhibit, which reads, ‘‘and 
income taxes,’’ which was not on the origina] when 
it was filed, and presumably placed on the original 
by the employees of the defendant in consideration 
of the claim. 

There may be others. That one came to my atten- 
tion this morning, and I feel it should be specifically 
ealled to the court’s attention. 

The Court: Well, if there are others, direct my 
attention to them in your memorandum or brief. 

My. Snell: Yes, your Honor. I believe that we 
are prepared to submit the case. 

The Court: It will be deemed submitted as of 
the time the closing brief is in. I say that for 
statistical reasons, too. The courts are supposed to 
keep current with their cases, and we begin to get 
needled by higher authority if we keep the case 
under submission longer than six months. And if 
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this is a case that is as complex as has been in- 
dicated, I [17] might need six months from the time 
the closing brief is in, because I am not going to 
start giving it intense attention until briefs are in, 
so I can see the entire thing at once. So the sub- 
mission will be deemed as of the receipt of the 
closing brief. 

The Clerk: Is this Exhibit No. 1? 

The Court: Plaintiff’s Exhibit No. 1. 

Mr. Snell: If the court please, we had joint ex- 
hibits which were 1-A through 7-G. I wonder if 
we could give the stipulation an exhibit number of 
just “Stipulation of Facts’’? That may be unique, 
but for clarification it might be the best thing to do. 

The Court: All right. Is that agreeable, Mr. 
McHale? 

My. McHale: Anything that is convenient to the 
court. 

The Court: Mark it, Mr. Clerk, ‘‘Stipulation of 
Facts,’ and we will not give it an exhibit number. 
That means vou both vouch for it. 

Mr. Snell: It is so intended to be a joint stipu- 
lation. 

The Court: The Stipulation of Facts and Ex- 
hibits 1-A through 7-G may be received in evidence. 


(The documents referred to, marked as Stipu- 
lation of Facts and Joint Exhibits 1-A through 
1-B, respectively, were received in evidence.) 

The Court: Is there anything further? 
Mr. McHale: Nothing further, vour Honor. [18] 
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Mr. Snell: Nothing further, your Honor. 
The Court: Thank you. 
We will adjourn until tomorrow. [19] 
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Cireuit Court of Appeals. 


I further certify that my fees for preparing the 
foregoing record amount to $2.00, which sum has 
been paid by appellant. 


Witness my hand and seal of the said District 
Court this 11th day of September, 1956. 


JOHN A. CHILDRESS, 
Clerk. 


By /s/ CHARLES E. JONES, 
Deputy. 
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[Endorsed]: No. 15310. United States Court of 
Appeals for the Ninth Circuit. Sunland Industries, 
Tne., a Corporation, Appellant, vs. United States 
of America, Appellee. Transcript of Record. Appeal 
from the United States District Court for the 
Southern District of California, Northern Division. 


Filed: September 14, 1956. 
Docketed: October 1, 1956. 


/3s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


Case No. 15310 


SUNLAND INDUSTRIES, INC., a Corporation, 


Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF POINTS 


To Paul P. O’Brien, Clerk of the United States 
Court of Appeals: 


Please Take Notice that pursuant to Rule 17 (6) 
of the Rules of Practice of the United States Court 
of Appeals for the Ninth Cirewmt, Appellant in the 
above-entitled matter herewith presents the pots 
upon which it claims the Court erred: 


Pomt 1. 


In finding that the Commissioner of Internal 
Revenue waived the regulatory requirement of fil- 
ing a Form 991 with the return and allowed tax- 
payer the deferment for 19438. In failing to find 
that such waiver could only be made at the time of 
filing of the return and that there was no evidence 
in the record establishing any action by the Com- 
missioner at such time. 
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Pomel, 


In finding that the reference to the 1942 claim 
together with the taxpayer’s own course of conduct 
served to mislead the Commissioner. In failing to 
find Commissioner at all times knew or should have 
known all the facts needed to make a timely assess- 
ment of the taxpayer’s 1943 tax lability. In failing 
to find that there was no evidence in the record 
establishing that the Commissioner in anv way re- 
hed on the 1942 claim. 


Pomel. 


In failing to find that the Plaintiff did not claim 
a reduction in taxes under Section 722 of the 1939 
Revenue Code on its 19438 return and that Plaintiff 
did not show any amount as being such a reduction 
in taxes on said return. In failing to find that no 
application for vehef under Section 722 was filed 
with said return and that no information in sup- 
port of relief under Section 722 was shown on said 
return. 


Point IV. 


Tn failing to find that the Plaintiff did not com- 
ply with Regulation 112, Section 35.710-5 [formerly 
in 26 C.F.R.] as to the taxable year 1943. Tin @iadie 
ing to find that no application for relief on Form 
991 was filed with the 1943 return, and that no 
information in support of a deferment under Sec- 
tion 710 (a) (5) of the 1939 Revenue Code was 
shown on said return. 
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Point V. 


In failing to find that the sum of $78,130.71 con- 
stitutes the amount of tax and interest paid by the 
Plaintiff on December 14, 1949; that the general 
period of Limitation set forth in Section 275 of the 
1939 Revenue Code applied to said amount; that 
such period of limitation expired on June 30, 1949; 
that said amount constituted a payment after the 
expiration of the period of limitation properly ap- 
plicable thereto; and that Plaintiff is entitled to 
the refund of said amount. 


Pom va: 


In holding that the Commissioner had power or 
discretion to waive the requirements of Treasury 
Regulations compelling the taxpayer to file its re- 
turn on an application for relief on Form 991. In 
failing to hold that the amount constituting a de- 
ferment under Section 710 (a) (5) is fixed and 
determined at the time the return is filed and that 
the Commissioner has no power or discretion to 
extend this time. In failing to hold that Treasury 
Regulations are equally binding on the Commis- 
sioner and taxpayer alike. 


Point VII. 


In holding that the Plaintiff’s reference to the 
claim on file and the Plaintiff’s course of conduct 
is a defense to its refund claim. In failing to hold 
that the Commissioner is charged to bring any 
improper returns to light before the period of 
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limitations expires. In failing to hold that a non- 
fraudulent mistake cannot deprive a taxpayer of 
the protection of the Statute of Limitations. 


Point VIII. 


In holding that the amount of Plaintiff’s tax 
hability constituting a deferment under Section 
710 (a) (5) could not. be determined until its appli- 
cation for relief under Section 722 was considered 
in the regular fashion. In failing to hold that such 
amount is based solely on the amount of reduction 
in tax claimed at the time of filing of the return; 
that such amount is fixed and determined at the 
time of the filing of the return; and that the sub- 
sequent processing of the application for relief 
under Section 722 in no way affects the amount 
of deferment. 

Point EX. 


In holding that the Plaintiff put the Special 
Statute of Limitations under Section 710 (a) (5) 
into effect by invoking the relief provisions con- 
tained in the World War IT Excess Profits Tax 
Law. In failing to hold that relief provisions under 
Section 722 can be invoked by filing application for 
relief at any time within three (3) years from the 
filing of the return; that deferment provisions in 
Section 710 (a) (5) can be invoked only by filing 
an application for rehef at the time of the filing 
of the return; that the Plaintiff invoked the relief 
provisions under Section 722 by filing an applica- 
tion for relief two (2) years after the filing of 
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return; and that the Plaintiff did not thereby put 
the provisions of Section 710 (a) (5) into effect. 


Point X. 


In failing to hold that the provisions of Section 
710 (a) (5) are invoked only where a taxpayer 
claims a reduction in taxes under Section 722 on 
its return; that the Plaintiff did not claim a reduc- 
tion in taxes on its 1943 return; and that no amount 
of the Plaintiff’s 1943 tax hahility could constitute 
an amount deferred under Section 710 (a) (5). 


Point XI. 


In failing to hold that the provisions of Section 
710 (a) (5) are invoked only where a taxpayer com- 
plies with Regulation 112, Section 35.710-5; that 
Plaintiff did not comply with said Regulation as 
to the taxable year 1948; and that no amount of 
the Plaintiff’s 1943 tax liability could constitute an 
amount deferred under Section 710 (a) (5). 


Point NIT. 


In failing to hold that the general period of limi- 
tations set forth in Section 275 of the 1939 Revenue 
Code properly applied to the $78,130.71, payment 
of tax and interest made on December 14, 1949, 
and that such payment was a payment after the 
expiration of the period of limitation properly ap- 
plicable thereto. 

Point XIII. 


In failing to hold that the Plaintiff is entitled to 
judgment for the sum of $78,130.71, together with 
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interest at the rate of six per cent (6%) per annum 
Las provided in 28 U.S.C. 2411] from said date of 
payment until a date preceding the refund check 
by not more than thirty (30) days. 


Point XIV, Which Is Claimed in the Alternative, 
and Only in the Event It Is Otherwise Deter- 
mined That the Period of Limitations in Sec- 
tion 710 (a) (5) Applies. 


In failing to find and hold that the Period of 
Limitation in Section 710 (a) (5) applies only to 
thirty-three per cent (33%) of whatever is deter- 
mined to be the reduction in taxes under Section 
722 shown on the return; that in any event it ap- 
phes to no more than: 


(a) 33% of the sum $38,768.03, being the 
reduction in tax which would result from ap- 
plying the 1942 claim for relief figures to the 
taxable year 1943. 


(b) 33% of the sum $45,494.32, being the 
amount of reduction claimed for the calendar 
year 1943 in the application for relief filed 
March 12, 1946. 


(c) 33% of the sum $63,768.68, being the 
figure set forth opposite the caption on line 17 
of the 1943 return. 


Tn failing to find that the General Period of Limi- 
tations in Section 275 applies to the balance of the 
$78,130.71, payment of tax and interest paid on 
December 14, 1949, and that the Plaintiff is entitled 
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to judgment for said balance together with interest 
as provided in 28 U.S.C. 2411. 


Point XV. 


In denying Plaintiff’s motion for a new trial, 
which said motion was based on the grounds that 
the Court decided the case before the Plaintiff sub- 
mitted its Reply Brief, the Court having previously 
ordered that the cause be submitted on briefs, 1n- 
cluding Reply Brief. 


Poimt XVI. 


In overruling Plaintiff’s objection to the intro- 
duction of a portion of Defendant’s evidence, to 
wit, those facts found in paragraph VIT of the 
Stipulation of Facts; which said objection was 
based on the grounds that said portion of the evi- 
dence related only to affirmative defenses which 
were not pleaded. 


Dated tms 28th day of September, 1956, at 
Fresno, California. 


/s/ WILLIAM N. SNELL, 
Attorney for Appellant. 


[Endorsed]: Filed October 1, 1956. 


